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I. In trod \Ietion 

Patagonia Works (",Patagonia") appreciates the opportuni ty to submit these comments on 
the Bureau of Land Management's C'BLM") Coasta l Plain O il and Gas Leasing Draft 
Enviro nmental Impact Statement (December 20, 2018) (the "DEIS·'). Patagonia is an outdoor 
apparel company w ith a 40-year history of environmental activ ism. Protecting and preserving the 
environment is a core business tenet as reflected in the Company's mission statement: " We ' re in 
business to save our home planet." In 2012, Patagonia became a Ca lifornia benefit corporation, 
enshrining its blended goals of business and conservation into its Articles of Incorporation . 
Patagonia believes deeply in the urgent shared responsibility to protect the environment. The future 
of Patagonia's business depends on the health of the wild places that its customers explore. There 
is, perhaps, no wilder place than the Arctic National Wildlife Refuge ("the Refuge") . 

Patagonia has gone to great lengths to protect the project area. Since 2003, it has supported, 
through grants and other assistance, the Gwich' in Steering Committee, Alaska Wilderness League 
and Trustees for Alaska. Patagonia has also financially supported the missions of Sierra C lub 
Alaska and the Alaskan grassroots partnership known as Resist Environmental Destruction on 
Indigenous Lands. 

Patagonia strongly opposes oil and gas leasing and development in the Coastal Plain area 
of the Refuge due to impacts on wildlife, recreation, the climate, and the Gwich'in people. The 
DEIS fails to fully account for a number of crucial impacts that result from oil and gas leasing and 
drilling in the Refuge. All action alternatives will expedite climate change, increase levels of 
greenhouse gas ("GHG") emissions, cause environmental harm to the United States, injure the 
ecosystems of the Refuge, displace and ultimate ly reduce populations of federally and 
internationally protected wildlife, jeopardize the Gwich'in way of life, and generally harm the 
g lobal environment. 

None of the action alternatives identified in the DEIS sufficiently protect the Coastal 
Plain ' s resources, the indigenous people that rely on it, or the global climate. Each of the action 
alternatives will directly injure Patagonia, its associates, and its customers . Patagonia, therefore, 
urges the BLM to adopt the No Act ion alternative. If the BLM elects to proceed with any leasing, 
it must develop and select a new alternative that will better protect the ecological health of the 
Coasta l Plain, the Refuge, and the environment as a whole. 

While not directly expressed by the BLM, the project is clearly motivated by the Trump 
administration's "energy dominance" agenda, which has been clearly set forth in Executive Order 
13783. 1 As such, the DEIS serves private financial interests at the expense of global climate.2 

1 Executive Order 13783 of March 28, 2017, Promoting Energy Independence and Economic Growth, 82 
Federal Register 16093 (March 31, 2017). 
2 This concern is underscored by the recent allegations made by the Public Employees for Environmental 
Responsibility ("PEER") asserting that critical documents containing expert assessments of the 
environmental impacts of oil drilling in the Coastal Plain were withheld by the BLM and ignored in the 
DEIS. See, Arctic Refuge Drilling Scientific Concerns Suppressed- Memos Outlining Major Environmental 
and Public Health Information Gaps Buried, Public Employees for Environmental Responsibility (March 
12, 2019), https:llwww. peer.orginews/press-releases/arctic-refuge-dri lling-scientific-concerns­
suppressed.html 



Climate change is not a potential threat: it is a clear and present danger. Oil and gas development 
in the Coastal Plain will only exacerbate the harms c limate change is currently causing. The DEIS 
must better address the impacts of th e project on the global climate and the project sho uld not 
proceed at the expense of future generations. 

II. Procedural Deficiencies in the DEIS 

The National Envi ronmental Po licy Act ("NEPA") requires agenc ies to "[u)tilize a 
systematic, interdi sc iplinary approach which will insure the integrated use of the natural and soc ia l 
sciences and the environmental design arts in planning and in decision making which may have an 
impact on man 's environment.") The DEIS must clearly present information and ana lyze the 
env ironmental consequences that form the scientific and analytic basis for consideration of 
reasonable alternatives ' Whil e the Council on Environmental Quality 's ("CEQ") regulations 
provide that an ElS ' altematives section " is the heart" of the ElS, it is "accurate sc ientific analysis, 
expert agency comments, and public scrutiny" that are essential to implementing NEPA$ 

Further, in evaluating reasonably fo reseeable adverse effects, the BLM is responsible for 
address ing incomplete and insuffi cient information6 Courts have he ld that an age ncy violates 
NEPA when it fa ils to disclose incomplete informatio n that is relevant to its ana lysis7 Here, not 
only has the BLM fai led to prov ide a suffic ient "accurate sc ientific ana lysis" , it appears the BLM 
may have intentiona lly buried a number of expert assessments discussing the "unknowns" about 
impacts from o il and gas drilling in the Coasta l Plain8 The identifi cation of " research gaps" by the 
U.S. Fish and Wild life Service ("USFWS") requires the BLM to acknowledge the same and 
attempt to quantify the significance of those unknowns9 

a. The BLM is Ignoring Some of the Most Important Scientific Data Available -
Those Obtained from the Sole Exploratory Well in the Project Area 

Appendix B of the DElS containing the Reasonably Foreseeable Development Scenarios 
(the " RFD Scenario") makes clear that there is one critically important data set that the BLM is 
ignoring. Accord ing to the BLM, a s ingle oi l and gas exploratory well was drilled with in the 

J 42 U.S.C. § 4332(A). 
440 C.F.R. §§ 1502. 14. 1502.1 6. 
' 40C.F.R. §§ 1500,I(b), 1502,14. 
6 40 C. F.R. § 1502.22, 
7 N.c. Wildlife Fed'n v. N.c. Dep't of Transp., 677 F.3d 596, 603 (4th Cir. May 3, 20 12) (holding that 
"agencies violate NEPA when they fail to disclose that their analysis contains incomplete information"). 
8 Arctic Refuge Drilling Scientific Concerns Suppressed- Memos 01lliining Major Environmental and 
Public Health Information Gaps Buried, Public Employees for Environmental Responsibil ity (March 12, 
20 I 9), https:llwww.peer .orginews/press-releases/arcti c-refuge-dri II ing -scienti ftc-concerns­
suppressed,html 
9 If indeed PEER's allegations are true and the BLM has intentionally withheld numerous reports critical 
to the understanding of impacts of Coastal Plai n drilling, the DEIS comment period should be extended. 
All other documents potentially being withheld by any federal agency pertaini ng to the impacts of oil and 
gas drilling in the Coastal Plain should be re leased for public inspection. The comment period should be 
extended sixty (60) days from the date of such full disclosure in order to engage the public to the fullest 
extent possible. 
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boundary of the Coastal Plain. This was the KIC# I exploration we ll drilled in 198511 986. 
Unfortunately, these data have been kept confidentia l by the data owners, Chevron, BP, and the 
Arctic Slope Regiona l Corporation. \0 

Thi s we ll could potentially hold the key to some of the most va luab le information in the 
project area. During exploration dr ill ing, vital information and samples are collected about the 
rocks and fluids (water, gas and oi l) encountered by the we ll in order to find out : ( I) If there ex ists 
any hydrocarbons at that location; (2) how much oi l or gas may be avai lable at the present explored 
area ; and (3) the depth at which the oil or gas ex ists and , thus, relevant information about the cost 
of extracting it. 

CEQ regulations demand information of " high quality" and professional integrity. I I The 
Interior Department' s obligations under authorities such as the Information Quality Act require 
Interior bureaus to use the best available data when preparing the DEIS.12 By refusing to demand 
access to the exploration well data and to share that information with the public, the BLM is failing 
to meet the analytical rigor its mandates require. The BLM should require disclosure and analys is 
of this test we ll data before proceeding further with any leasing dec ision. 

b. The BLM Misinterprets the Tax Act's Surface Disturbance Limit 

The Tax Cuts and Jobs Act of20 17 ("Tax Act") authorized the oil and gas program in the 
Coasta l Plain. I ] The Tax Act clearly limits all surface di sturbance to 2,000 acres. Yet, Section 1.9. 1 
of the DEIS makes clear that the BLM has no intention of abiding by the 2000-acre surface 
disturbance limit.14 The Tax Act language is not vague. It provides: 

(3) SURFACE DEVELOPMENT. - In administering thi s section, the Secretary 
shall authorize up to 2,000 surface acres of Federal land on the Coastal Plain to be 
covered by production and support facilities (i ncluding airstrips and any area 
covered by grave l berms or piers for support of pipelines) during the term of the 
leases under the oil and gas program under thi s section. IS 

Yet, the BLM distorts the limitation in at least three fundamental ways. 

First, the BLM adopts a "rolling" di sturbance approach so that an unlimited number of 
acres could be di sturbed over the life of the project, provided only 2000 acres are di sturbed at any 
one time. 16 This approach vitiates the entire purpose of the limit, which is to protect the Coastal 
Pl ai n' s resources from overdevelopment. 

The impact, for example, of roads on caribou may last well beyond the point of reclamation 
as animals learn to avoid areas that are historica lly occupied by vehicles. Similarly, polar bear dens 

10 DEIS vo l. 2 Appx 8 at 8-6. 
II 40 C.F.R. §§ 1500. 1, 1502.24. 
12 Treasury and General Government Appropriations Act for Fiscal Year 200 I, Pub. L. 106-554, § 515 . 
13 Public Law 11 5-97, 131 Stat. 2054, Section 20001. 
14 DEIS vol. I at 1-5. 
" Supra note 13 at 2000 I (c )(3). 
16 DEIS vol. I at 1-6. 

4 



that are abandoned because of human activity near well sites will not necessarily be reoccupied 
once sites are abandoned. In short, characterizing these surface di sturbances as having "temporary" 
impact is misleading because the cumulative ongo ing impacts could be long lasting. Under such 
ci rcumstances, the "ro ll ing" approach renders the li mit meaningless. 

Second. the BLM intentionally omits from the calculation disturbances that clea rly should 
be inc luded. The BLM omits ice roads apparently because the BLM believes they do not invo lve 
the placement of anything permanent on the ground . Wildlife attempting to cross roads are 
unconcerned about the materia l from wh ich the road is constructed. Rather, they are impacted by 
the traffic and ancillary activity associated with the road itself. The omiss ion of ice roads is 
nonsensical, especially since the BLM considers such roads likely to be most used roads in the 
project area. 17 Ice roads are built w ith layers of freezing water pumped from ice-covered lakes or 
the ocean. Ice chips and snow are mixed with the water, creating a makeshift "asphalt." Ice roads 
take longer to melt than the surrounding tundra, thus remaining in place season after season. They 
can also impact permafrost and, if the timing of their use is not strictly regu lated, can be extremely 
damaging to vegetation. IS 

The BLM also omits from the calculation linear pipelines under the absurd theory that the 
pipelines themselves do not to uch the ground and, therefore, are not a "surface di sturbance. ,,19 The 
BLM instead intends to count only the piers that support the pipelines, apparently relying on the 
fact that piers a lone are called out in the parenthetical reference within the operative language 20 

This radically misinterprets Congress ional intent by turning an inclusive example into an exclusive 
li sting. By our calculation, this gamesmanship a lone a llows the BLM to exclude from the 
limitation at least 240 acres of impacts (or roughly 12%) of the overall limit. 

The BLM next omits grave l mines that will be used to supply material for development in 
the project area 2 1 Given the expected number of mines in the RFD Scenario, we calculate this as 
omitting about 320 acres (or roughly 16%). 

These omissions do not comport with the BLM 's internal guidance on eva luating impacts 
in RFDs22 More importantly, this fundamental misinterpretation infects the entire DElS analysis 
because, "The BLM employs this interpretation of Section 20001 (c)(3) of PL 115-97 as an 
assumption in each of the action alternatives analyzed in the EIS.,,23 By excluding such ice roads, 
pipelines, and gravel mines from the surface disturbance limit, the BLM is implicitly authorizing 
an unlimited amount of such faci lities. This, in turn, means that the BLM has woefully understated 
the adverse impacts assoc iated with the leasing program actually contemplated by Title 11. 

11 DEIS vol. 2 Appx B at B-1 3. 
18 Kenneth M. Adam, and Hernandez Helios, "Snow and Ice Roads: Ability to Support Traffic and Effects 
on Vegetation", Arctic, vol. 30, no. I, 1977, pp. 13-27, JSTOR, www.jstor.org/stable/40508772. 
19 DEIS vol. 2 Appx B at B-9. 
2° ld. 
21 Id. 
22 See BLM Manual, H - 1624-1 - Planning fo r Fluid Mineral Resources (February 20, 20 18). 
23 DEIS vo l. I at 1-6. 
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c. It Remains Unclea r Whether the Oil and Gas Leasing Requirements Provided 
bv Title 1I of the Tax Act Are Valid in the Fi rst Place 

NEPA demands the United States "fulfill the responsibi lities of each generat ion as trustee 
ofthe environment for succeeding gene rati ons.,,24 The United States Supreme Court has held that 
" the thrust of [NEPAl is ... that environmental concerns be integrated into the very process of 
agency dec ision-making.,,25 The Tax Act purports to require competitive o i I and gas programs in 
the Coasta l Plain without any real regard to this mandate.26 

The mandatory sale of lands in the project area appears to stand in bold contrast to the goals 
of the Alaska National Interest Lands Conservation Act ("AN ILCA"), implemented for the 
purpose of creating and sustaining national parklands throughout Alaska to preserve wildlife, 
wilderness, and recreational values.27 Among other things, ANILCA established the following 
purposes for the Refuge: (I) to conserve fish and wildlife populations and habitats in their natural 
diversity; and (2) to fulfill the international treaty obligations of the United States with respect to 
fish , wildlife, and their habitats.28 Section 1003 of ANTLCA prohibits production of oi l and gas in 
the Refuge, and no leasing or other development leading to production of oil and gas may take 
place unless authorized by a further Act of Congress2 9 The Tax Act may be such an Act, but, there 
is no indication in the Tax Act that it seeks to override the fundamental goals of other competing 
lega l obli gations, including ANILCA, the Endangered Species Act, NEPA, or international treaties 
and commitments. It is not presently clear how these can be reconciled with the Tax Act ' s mandate 
to open the Coasta l Plain lands to leasing. 

Further, the Tax Act appears to be inconsistent with commitments made in the Agreement 
on the Conservation of Polar Bears. The 1973 Agreement requires the United States to take 
appropriate action to protect the ecosystem of which polar bears are a part, w ith special attention 
to habitat components such as denning and feeding sites and migration patterns, and to manage 
polar bear sUbpopulations in accordance with sound conservation practices based on the best 
available sc ientific data.3D Moreover, the parties to the Agreement committed to additional 
research and consultation concerning the effect of their actions on polar bear populations, as well 
as furthering their protection.3] There is no indication that any such consu ltation has occurred. 

Given the fast-tracking of this OElS, Patagonia has been unable to fully eva luate the 
underlying legality of the Tax Act and its passage. However, we bel ieve it is incumbent on the 
BLM, as part of the NEPA process, to fully explain how it intends to reconcile this seemingly 
incongruous sale with its competing and domestic duties to conserve the resources of the Coastal 
Plain . 

24 42 U.S.C. § 4331(b)(I). 
" Andrus v. Sierra Club, 442 U.S. 347, 99 S. Ct. 2335, 60 L. Ed. 2d 943 (1979). 
26 Supra note 13 . 
27 Public Law 96-487, 94 Stat. 2371. 
28 16 U.S.C. §§ 410hh el seq. 
29 Supra note 27 at Sec. 1003 . 
JO Agreement on the Conservation of Polar Bears, Art. II (November IS, 1973). 
" [d. at Arts. VII and IX. 
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In. Substantive Deficiencies in the DE IS 

We fi rst address the BLM's failure to adequately consider the impacts of cli mate change. 
We then turn to address impacts on recreat ion, the Southern Beaufo rt Sea popul at ion of po lar bears, 
and conclude by offer ing alternatives that should be ana lyzed in the final EIS. 

a. T he DEIS Fa ils to Adequatelv Assess Climate C ha nge Impacts 

The DEIS fa il s to make any signifi cant analysis of how the uti li zation of the leases will 
contribute to climate change and then in turn analyze how those addi tions to cl imate change will 
impact the United States, includ ing impacts beyond Alaska. Analyzing the impact of cl imate 
change on arctic drilling practices is onl y meaningful if it is paralleled by an analys is of how the 
drilling will itself increase the effects of climate change. The DEIS states, "Climate change can be 
dri ven by natu ra l fo rces ... or by human activity, such as land use changes or GHG emissions."12 
As such, the impacts of human activity must a lso be taken into considerati on. 

Even though Alternati ve D reserves portions of the Coastal Plain to protect bio logica l and 
eco logical resources, these reservations still fa il to consider how the activities associated with the 
o il and gas leases will contri bute to climate changeH Alternatives Band C, on the other hand , 
both offer the entire program area for lease sale with only bare minimum consideration of 
biolog ical and eco log ical resources. Because the most protective a lternative, Alternative D, does 
an insuffic ient job of considering env ironmental impact for the reasons set forth below, 
Alternatives B and C are a lso entirely inadequate, as they prov ide even less consideration and 
protection against envi ronmental hazards. 

i. Climate C hange Is T he Most Significant E nvironmental Impact of Our 
T ime 

An EIS must contain a full and fa ir discussion of significant environmenta l impacts, and 
the impacts must be d iscussed in proportion to their significanceJ4 Climate change is the most 
significant env ironmental impact of our time. Nevertheless, the DEIS effectively buries its head in 
the sand, continually referring to the impacts of climate change as "potenti al." 35 

The BLM's treatment of climate change as a "potential" environmental impact makes the 
passing references to the issue complete ly disproportionate to the signi fica nce of the impact. 
C limate change is real, it is here, and we are seeing its impacts w ith our own eyes. Human influence 
on climate has been the dominant cause of observed warming since the mid-20th century, while 
g lobal average surface temperature warmed by 0.85°C between 1880 and 20 12, as reported in the 
Intergovernmental Panel on Climate Change (,TPCC") Fifth Assessment ReportJ6 According to 

32 DEIS vol. I at 3-2. 
J3 DEIS vol. I at 2-2. 
J4 40 C.F.R. §§ 1502.1 and 1502.2(b}; 42 U.S.C. §§ 4332(C)(i} and (ii). 
Jl DEIS vol. I at 3-5. 
J6 M. R. Allen, O. P. Dube, W. So lecki, F. Aragon-Durand, W. Cramer, S. Humphreys, M. Kainuma, J. 
Kala, N. Mahowald, Y. Mulugetta, R. Perez, M. Wairiu, K. Zickfeld, 20 18, Framing and Context. In: 
Global warming of 1.5°e. An [PCC Special Report on the impacts of global warming of 1.5°C above pre­
industrial levels and related global greenhouse gas emission pathways, in the context of strengthening the 
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the IPCC, "Warming of the climate system is unequivoca l, and since the 1950s, many of the 
observed changes are unprecedented over decades to millennia . The atmosphere and ocean have 
warmed, the amounts of s now and ice have diminished, and sea level has ri sen.'·37 According to 
the Fourth National C limate Assessment pub li shed by the U.S. G lobal C hange Research Program, 
"More freque nt and intense extreme weather and climate-re lated events, as we ll as changes in 
average cli mate condit ions, are expected to continue to damage in frastructure, ecosystems, and 
socia l systems that prov ide essentia l benefits to communities ."J8 

C limate change is upon us. We can see it and experience it in the world around us on a 
daily basis . A c loud of smog above the Los Angeles sky line, ris ing sea leve ls, increased prices at 
the grocery store due to a struggling g lobal agricultural supp ly, dying coral reefs, histo ric highs in 
forest fire rates in the western United States, super storms ripping across the g lobe. The g loba l 
population can no longer afford to treat climate change like a potential future threat. Rather, we 
must recognize the harm that has a lready been done to our planet and combat future harms, w hich 
invo lve drastic and immed iate action. 

O bservations from aro und the world are increasing ly showing the w idespread effects of 
increasi ng GHG concentra tions on Earth ' s c1imate39 Years of sc ientific research , carefull y 
collected data, and env ironmenta l observations have accumu lated to resoundingly confirm that 
climate change is the most significant environmenta l impact of our time. 

G iven the extensive sc ientific data about the immediate and grow ing impacts of c limate 
change, any EIS must carefully and tho roughly consider all aspects of climate change impacts. 
T he DEIS does not meet the mark, offering only a myopic and ambiguous ana lysis (for a ll 
a lternatives) of how c limate change may "potentia lly" impact potential development in the Coastal 
Plain. T he DEIS complete ly ignores how the act iv ities resulting from oil and gas leasing would 
contribute to overall warming of the earth. As discussed below, the DE IS must consider how 
drilling and the associated human act iv ities in the arctic region w ill increase G HG emiss ions and 
further fuel c limate change. 

global response fa the threat 0/ climate change, sustainable development. and efforts to eradicate poverty 
[V. Masson-Delmone, P. Zhai, H. O. Portner, D. Roberts, J. Skea, P.R. Shukla, A. Pirani , W. Moufouma­
Okia, C. Pean, R. Pidcock, S. Connors, J. B. R. Matthews, Y. Chen, X. Zhou, M. I. Gomis, E. Lonnoy, T. 
Maycock, M. Tignor, T. Waterfield (eds.»). 
37 IPCC, 20 14: Climate Change 2014: Synthesis Report. Contribution 0/ Working Groups 1, 11 and [[Jto 
the Fifth Assessment Report a/the Intergovernmental Panel on Climate Change [Core Writ ing Team, R.K. 
Pachauri and L.A. Meyer (eds.)]. IPCC, Geneva, Switzerland, 15 1 pp . 
38 USGCRP, 20 18: Impacts, Risks, and Adaptation in the United States: Fourth National Climate 
Assessment, Volume 11: Report-in-Brie/ [Reidmiller. D.R. , C. W. Avery, D.R. Easterling, K.E. Kunkel , 
K.L.M. Lewis, T.K. Maycock, and B.C. Stewart (eds.»). U.S. Global Change Research Program, 
Washington, DC, USA, 186 pp. 
39 Id. 
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ii. Human Activities, Including Drilling for Oil and Gas, Contribute to 
Climate Change 

Accord ing to NASA, 97% or more of activel y pub li shing climate sc ienti sts agree that 
climate-warming trends over the past century are extreme ly likely due to human activities."o 
Sc ience confirms that a dominant cause of climate change is G HG em iss ions produced by human 
activities , including carbon dioxide and methane . Studies show that roughly half of the cumulative 
anthropogenic carbon diox ide emiss ions between 1750 and 20 II have occurred in the last 40 
years41 GHG from human activities are the most significant driver of observed climate change 
s ince the mid-20th century42 

More specific to thi s arctic region, human activities have contributed to observed arctic 
surface temperature warming, sea ice loss, glacier mass loss, and Northern Hemisphere snow 
extent decline.43 Studies show a strong anthropogenic contribution to arctic and Alaskan surface 
temperature warming over the past 50 years. 44 As such, it is critically important to analyze how 
o il and gas leasing will contribute to such emissions. 

The DEIS fai ls to engage a complete ana lysis of future emissions. The DEIS examines the 
total potential GHG emissions from construction, drilling, production , processing, and 
transportation of post-lease o il and gas activiti es45 According to the BLM' s calculations, the 
production of anywhere from 1,500 to 10,000 million barrels of o il would result in an average 
annual GHG emiss ion of 56,739 to 378,261 metric tons of carbon dioxide equivalents.46 While 
this prediction is helpful in assess ing the overa ll impact of the arctic oil and gas leasing, the DElS 
then fails to provide a meaningful analysis of how these increased emissions will escalate and 
perpetuate climate change, particularly in the lower United States. 378,26 1 metric tons of carbon 
dioxide is the equivalent of driving an average passenger vehicle approximately 936,289,604 
miles, which is enough to travel around the circumference of the earth approximately 37,600 
times47 While such information is quantitatively valuable, the BLM 's anemic attempt to examine 
the qualitative environmenta l consequences of increased GHG emissions (e.g., increased surface 
temperatures, exped iated sea ice reductions), lays bare the inadequacies of the range of 
alternatives. Indeed, no attempt is made to distinguish between the alternatives in this regard, as 

40 Scientific consensus: Earth's climate is warming, NASA Global Climate Change, 
https://c1imate.nasa.gov/scientifie-eonsensus/ 
41 Supra note 37. 
42 IPCC, 20 13: Climate Change 2013: The Physical Science Basis. Contribution of Working Group I to the 
Fijih Assessment Report of the Intergovernmental Panel on Climate Change [Stocker, T.F., O. Qin. G.-K. 
Plattner, M. Tignor, S.K. Allen, J. Boschung, A. Nauels, Y. Xia, V. Bex and P.M. Midgley 
(eds.)]. Cambridge University Press, Cambridge, United Kingdom and New York, NY, USA, 1535 pp. 
43 USGCRP, 20 17: Climate Science Special Report: Fourth National Climate Assessment, Volume I 
[Wuebbles, 0.1., O.W. Fahey, K.A. Hibbard, 0.1 . Dokken, B.C. Stewart, and T.K. Maycock (eds.)]. U.S. 
Global Change Research Program, Washington, DC, USA, 470 pp., doi: 10.7930/JOJ964J6 . 
.. Id. 
45 DEIS vol. I at 3-6. 
46 DEIS vol. I at 3-7. 
47 Greenhouse Gas Emissions from a Typical Passenger Vehicle, Green Vehicle Guide, Environmental 
Protection Agency, https://www.epa. gov/greenvehicles/greenhouse-gas-em issions-typical-passenger­
vehi cle 
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the BLM simpl y provides a rote li st o f poss ible effects common to all a lternatives, thus rendering 
impossible a meaningful comparati ve analysis·s 

"The opening of Arctic lands and seas to transporta ti on and oil deve lopmen t is occulTing 
aga inst a backdrop o f sea-ice loss, dwindling resources elsewhere in the worl d, and competing 
geopo litica l interests." 49 Not only is the development occurring against a bac kdrop o f these 
massive envi ronmental problems, it 's al so contributing itself to these increasing ly prevalent 
disasters.5o 

iii. C limate Change is Already Occurring at Accelerated Rates in the 
Arctic 

Not only is climate change occurring rapidly throughout the entire globe, studies show that 
the impacts of climate change are disproportionately felt in the arctic northern latitudes . 
Spec ifi cally, Alaska is undergoing rapid changes . 51 Substantial atmospheric warming has occurred 
at more northern latitudes over the last half-century .52 " Fire patterns are changing, permafrost is 
thawing, and Arctic summers are now warmer than at any other time in the last 400 years. Most 
climate mode ls predict that high latitudes wi ll expe rience a much larger rise in temperature than 
the rest of the g lobe over the coming century.,,5) 

Arctic surface and atmospheric temperatures have demonstrated substantial increases. 54 
"Multiple observation sources, including land-based surface stations since at least 1950 and 
avai lable meteoro logical reanalysis data sets, provide ev idence that arctic near-surface a ir 
temperatures have increased more than twice as fast as the g loba l average. ,,55 Accord ing to the 
observed records, the arctic region shows a remarkable recent rapid temperature trend in 
comparison with other regions56 

The BLM has recognized arct ic warming in northern A laska through the National 
Petroleum Reserve-Alaska ("NPR-A") Cl imate Change analysi s calcu lated on behalf of the 
agency. Both summer and winter temperatures are expected to increase across the NPR-A 
throughout the century, with the greatest increases in winter. 57 Summer temperatures are projected 

" DEIS vol. I at 3-7 and 3-8. 
49 Donald A. Walker et aI. , Cumulative Effects of Arctic Oil Development - Planning and Designing for 
Sustainability, https:llwww.geobotany.uaf.eduilibrary/pubs/ArcSEES_NSF yroposalJinal.pdf 
50 Id. 
51 Scenarios Network for Alaska and Arctic Planning (SNAP), NPR-A Climate Change Analysis: An 
Assessment of Climate Change Variables in the National Petroleum Reserve in Alaska, Report for US 
Department of the Interior and Bureau of Land Management, by Scenarios Network for Alaska & Arctic 
Planning and University of Alaska Fairbanks (20 II ). 
" Id. 
" Id. 
" Supra note 43 . 
" Id. 
s. Jin-Soo Kim, J.-S Kug, Su-Jong Jeong, Deborah N. Huntzinger, Anna Michalak, Christopher Schwalm, 
Yaxing Wei, and Kevin Schaefer, "Reduced North American terrestrial primary productivity linked to 
anomalous Arctic warmi ng", Nature Geoscience (20 17), 10. 10.1 038/nge02986. 
57 Supra note 51. 
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to rise across the NPR-A by approx imate ly 3°F by the 2040s, and by approxi mately 5-6°F by th e 
2090S58 However. th e DEIS fa il s to fully analyze increased temperatures in the arct ic by 
considering them in any of the alternat ives. 

The DEI S states. 

Temperature records [at the Utq iagv ik weather station] show an increase in annual 
average temperature of 6.3°F from 1949 to 20 16; a 5.9°F increase has occurred 
since the PD~ shift in 1977. Conversely, the 18 other primary reporting stations 
distributed throughout Alaska show an average of less than I .O°F warming since 
1977 (ACRC 2018); thus, it is likely that a reduction in ice cover a long the north 
coast of Alaska has had a disproportionate effect on temperature trends since 1977 
along the northern coast, compared with the rest of A laska59 

However, for many reg ions, an increase in global mean temperature by 1.5°C or 2°C 
implies substantia l increases in the occurrence and/or intensity of some extreme events60 The 
DEIS ' limited discussion of temperature variations in the affected environment omits critica l 
analysis. Without a proper cons ideration of the scientifica lly proven increasing temperatures in the 
area, the DEIS fails to adequately consider c limate change related temperature increases both in 
the region and thro ughout the United States. Overall, the NPR-A is expected to become much 
warmer in the middle and latter portion of this century, with a longer growing season, shorter and 
less severe winters, and a deeper active layer in so ils6 1 These extreme changes warrant a more 
thorough examination in the DEIS, including whether the same trends are expected for the Coastal 
Plain based on area-specific information. 

In the same section, the DEIS provides, "This assessment dea ls primarily with climate, 
defined as longer-term (30 years or more) variations in meteoro log ica l conditions. Any potential 
effects of post-lease oil and gas activities on meteorological conditions would be on a very small 
sca le (microscale) and would cover very small porti ons of the program area .. . ,,62 This statement 
stands in bold contrast to an entire fie ld of sc ientific research and literature that suggests that the 
impact of o il and gas activities have a much larger sca le impact on the climate. 

The DEIS offers, "during unstab le conditions, upward and downward movement in the 
atmosphere is enhanced, and di spersion of pollutants in the atmosphere increases ."63 However, the 
DEIS does not explore the potential or guard against a potential extension of these "unstable 

58 Id. 
" DEIS vol. I at 3-4. 
60 Supra note 36, citing E.M. Fischer and R. Knutti, "Anthropogenic contribution to global occurrence of 
heavy-precipitation and high-temperature extremes", Nature Climate Change, 5(6), 560--564 (20 15), 
doi: I O. I 038/nclimate26 I 7; A. Karmalkar and R.S. Bradley, "Consequences of Global Warming of I .SoC 
and 2°C for Regional Temperature and Precipitation Changes in the Contiguous United States", PLOS 
ONE, 12( 1) (20 17), e0 168697, doi : 10.1371/journal.pone.0 168697; A. Chevuturi, N.P. Klingaman, A.G. 
Turner, and S. Hannah, "Projected Changes in the Asian-Australian Monsoon Region in 1.5°C and 2.0°C 
Global-Warming Scenarios", Earth's Future, 6(3), 339-358 (20 18), doi: 10. 1002/20 17efO00734. 
61 Supra note 51 . 
62 DEIS vol. I at 3-5. 
63 DEIS vo l. I at 3-4. 
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conditions." More freq uent and intense extreme weather and c limate-related events in addit ion to 
changes in average climate cond it ions are expected to continue64 More extreme and unpredi ctabl e 
weather cond itions creating insta bi li ty in conditions will then in turn lead to an increased 
di spers ion o f po llutants in the atmosphere . This se lf-perpetuation cyc le is only made worse by the 
proposed alternatives th at do lit1 1e in the way of addressing a so lution to minimiz ing unstable 
conditions. 

Finally, the increased temperatures throughout the Arctic are expedited by the GHG 
emiss ions re leased during the thawing of permafrosl. The DEIS identifi es that both climate change 
and potentia l impacts of the oi l and gas lease drilling in the area cou ld lead to a thawing of 
permafrost65 Indeed, throughout Alaska, there is evidence that warming is causing a reduction in 
permafrost. "Rising A laskan permafrost temperatures are causing permafrost to thaw and become 
more discontinuous.,,66 This thawing process then in turn releases addit iona l carbon dioxide and 
methane, resulting in an ampli fying feedback and additional wanning.67 As such, this creates 
another way by which the oil and gas leases will result in the release of add itional GHG emissions 
into the environment68 The DEIS fails entirely to add ress thi s foreseeab le death spiral. 

The DEIS points out, " Permafrost is not like ly to disappear in the program area during the 
life of any oil and gas development in the program area; however, if temperatures continue to 
warm in the area, the warm season active zone (thawed soil zone) would go deeper, making 
equipment movement more difficult in warm months, possibly increasing road mai ntenance 
frequency and costS."69 While permafrost may not enti re ly disappear, it's thawing a lone wi ll create 
an additional env ironmenta l consequence that the BLM has not considered in calculating their 
a lternatives. The DEIS mllst meaningfully eva luate and propose active mitigation for the 
environmental impact of thawing permafrost accelerated by activ ities associated with o il and gas 
drilling in the Arctic. 

iv. Rising Temperatures in the Arctic Will in Turn Cause Rising 
Temperatures and Accelerated Climate Change for the Continental 
United States 

While the warming temperatures in the A laska Arctic are concerning in and of themselves, 
they a lso drive a c lear and present danger fo r the rema inder of the United States. Studies show that 
the profound warming effect and env ironmental changes in the arctic causes more extreme weather 

" Supra note 3S. 
" DEIS vol. I at 3-35; 3-43 ; 3-45 (" Degradation of permafrost can be affected by ice content, soil or 
vegetation removal, and ground disturbances, with ice-rich and thaw-unstab le soi ls and hillsides being the 
most sensitive to thawing (ADNR 20 I Sa)."); 3-46 ("These future actions, including vehicular trave l on 
snow and ice-covered tundra, change and disturb the insulating surface vegetat ion layer and increase the 
active layer thickness, thawing the permafrost, and developing thermokarst structures."). 
66 Supra note 43 . 
67 Id. 
68 Jd. at 3 14. "Though the total contribution of these carbon stores to global methane emission is uncertain, 
Alaska's permafrost contains rich and vulnerable organic carbon soils. Thus, warm ing Alaska permafrost 
is a concern for the global carbon cycle as it provides a possibility for a significant and potentially 
uncontrollable release of carbon, complicating the ab ility to limit global temperature increases." 
69 DEIS vol. I at 3-9. 
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events across the Northern Hemisphere mid-latitudes, including the continental United States7 0 

"Atmospheric circulation patterns connect the climates of the arctic and the contiguous United 
States .'·71 

The rece nt warm temperatures in the arctic in conjunction with fi eld emerging sc ience 
together demonstrate that the midlatitude circulation has influenced observed arctic temperatures 
and sea icen MUltiple observational studie s suggest that the simultaneous temperature changes in 
the arctic and Northern Hemisphere large-sca le circulation over the past 20 yea rs did not occur by 
chance, but were caused by arctic amplification.73747s "The rapidly warming Arctic is shrinking 
the temperature difference between that region and the lower latitudes, which in turn weakens the 
jet stream. As a result, rather than a fast-moving flow of air, the jet stream increasingly is taking a 
slow, meandering path across the Northern Hemisphere.,,76 Thi s problematic connection is never 
discussed within the DEIS. Research shows that significant temperature and precipitation 
anomalies over North America are indeed observed in assoc iat ion with arctic temperature 
variation 77 

To appreciate the most recent (and most obvious) impact of the relationship of arctic 
warming on the lower states, one need look no further than the impact of the January 2019 polar 
vortex and its descent on the American Midwest.78 The polar vortex is an area of low pressure and 
extremely cold air that swirls over the arctic. Disturbances in the jet-stream and the intrusion of 
warmer air can disturb thi s polar vortex sending arctic air south into middle latitudes79 Masses of 
extremely cold air have plunged towards the interior of North America and at least 90 mi llion 
Americans have experienced temperatures at or below zero (-1 8C). This extreme weather 
phenomenon, directly tied to the warming arctic, has so far contributed to over 20 deaths in the 
affected area.gO 

70 Cohen, J., J.A . Screen, J.C. Furtado, M. Barlow, D. Whittleston, D. Coumou, J. Francis, K. Dethloff, D. 
Entekhabi, J. Overland, and .I . Jones, "Recent Arctic ampli ficat ion and extreme mid-latitude weather", 
Nature Geoscience. 7,627-637 (20 14). 
71 Supra note 42 . 
72 Id. 
73 Id. 
74 E.A. Barnes and J.A. Screen, "The impact of Arctic warming on the midlatitude jet-stream : Can it? Has 
it? Will it?" Wiley interdisciplinOlY Reviews: Climate Change. 6, 277-286 (2015). 
7S RE Moritz, CM Bitz, and EJ Steig, "Dynamics of recent cl imate change in the Arctic", Science, 297, 
1497-1 502 (2002): "The pattern of recent surface warming observed in the Arctic exhibits both polar 
amplification and a strong relation with trends in the Arctic Oscillation mode of atmospheric circulation." 
76 Dana Nuccitelli, The many ways climate change worsens California wildfires, Yale Climate Change 
Connections, https://www.yalecl imateconnections.orgl20 18/ 1 I Ithe-many-ways-cl i mate-change-worsens­
cali fornia-wildfiresl 
77 Supra note 56. 
78 Arctic Weather Plunges into Norlh America, NASA Earth Observatory (January 29, 2019), 
https:llearthobservatory.nasa.gov/images/ I 44489/arcti c-weather-p I unges-i nto-north-am erica 
79 The science behind the polar vortex, National Ocean and Atmospheric Administration, 
https://www.noaa.gov/multimedia/infographic/science-behind-polar-vortex 
80 Polar vorlex dealh loll rises 10 21 as US cold snap conlinues, BBe News (February I , 2019), 
h ttps:1 Iwww.bbc.com/news/world-us-canada-4 708 8684 
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These arctic feedbacks in the continental United States are di sproporti ona lly felt by coasta l 
state s like Ca lifornia where Patagoni a is headquartered. As stated by th e U.S. Global Change 
Research Program Climate Science Specia l Report, "Reanalysis data suggest a re lat ionship 
between arct ic amp lification and observed changes in persistent circulation phenomena li ke 
blocking and planetary wave amplitude . The recent multiyear Ca li forn ia drought serves as an 
example of an event caused by persistent c ircu lation phenomena:,sl Indeed, the impacts of 
decreased arctic sea ice may also contri bute to dry western U.S. winters. C limate change also 
contributes to a shorten ing of Ca lifornia ' s rainy season, which also further extends fire season82 

Droughts will necessarily lead to drier land and an accumulation of dead plant life which then 
provide tinder for blazing wildfires. 

In 2016 alone, more than 67,000 wildfires burned over 5.5 million acres in the U.S., an 
area equivalent to the size of New Jersey83 "If global warming continues on pace, the models 
predict that by 2050 the wildfire season in the western U.S. will be about three weeks longer, twice 
as smoky, and will burn more area. "S4 

Most recently, the Camp Fire that raged in November 20 18 is Ca lifornia ' s most destructive 
fire on record85 The Hill and Woolsey Fire, occurring in Ventura County during the same time as 
the Camp Fire, occurred a mere 20 miles east of Ventura . These fire s occurred less than one year 
after the Thomas Fire, which was Ca lifornia 's largest at the time (supplanted only seven months 
later by the Mendocino Complex Fire), and resulted in damage to Patagonia ' s headquarters and 
many of its employees being evacuated from their homes. As such, the increased temperatures 
occurring in the arctic are creating large, widespread, detrimental impacts to California that are 
directly impacting Patagonia and its employees . These impacts are completely ignored by the 
DEIS. 

In addition to the increased ri sk of wildfires, coastal states like Ca lifornia will experience 
the effects of sea level rise, increased coastal fl ood ing, and ultimately coasta l erosion. 
Approximately 85% of California' s population live and work in coastal counties, which includes 
Ventura, Ca lifornia86 " In the next several decades, warming produced by climate model 
simulations indicates that sea level rise could substantia lly exceed the rate experienced during 
modern human development a long the Ca lifornia coast and estuaries ."87 As such, the Ventura 
River Estuary located adjacent to Ventura possess an increasing ly imminent threat to the entire 
community, including the Patagonia Works headquarters. 

81 Supra note 43. 
82 Supra note 76. 
83 Leah Burrows, From sea to rising sea: Climate change in America, Harvard John A. Paulson School of 
Engineering and Applied Sciences, https:llwww.seas.harvard.edulcontentlfrom-sea-to-rising-sea-climate­
change-in-america 
84 Id. 
85 The 20 Most Destructive California Wildfires , California Department of Forestry and Fire Protection, 
http://www.fire .ca.gov Icomm un i cations/downloads/fact_ sheetslT op20 _ Destructi on. pd f 
86 Climate Change Impacts in California, State of California Department of Justice Xavier Becerra Attorney 
General, https:lloag.ca.gov/environment/impact 
87 D.R. Cayan, p.o. Bromirski , K. Hayhoe et aI. , Climatic Change (2008) 87(Suppl I): 57. 
https:lldoi .orgi IO. J 007/s J 0584-007-9376-7 
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Accord ing to the Nationa l Ocean Service, sea level can rise by two different mechanisms 
with respect to c li mate change.88 "First, as the oceans warm due to an increas ing global 
temperature, seawater expands-taking up more space in the ocean basin and causing a rise in 
water leve l. The second mechanism is the melting of ice over land, which then adds water to the 
ocean."S9 "The sea le ve l along California's coasts has ri sen nearly 8 inches in the past century and 
is projected to rise by as much as 20 to 55 inches by the end of the century,"90 Studies conducted 
by the U.S. Geo logical Survey ("USGS") show that with sea-level rise ranging from about 1.5 feet 
to 6.6 feet by 2 100, bl uff tops a long nearl y 300 miles of Southern Cali fo rni a coasts could lose an 
average of 62 to 135 feet by 2 100, and much more in some areas9 1 Patagonia 's headquarters in 
Ventura is located less than haif a mile from the coast, directly in harm 's way. 

Not only is Patagonia's brick and mortar home at ri sk due to c limate change, the foundation 
of its business is too. For example, a recent study assessed the potential cl imate change impacts to 
recreational freshwater fishing across the coterminous U.S. The study fou nd that higher air 
temperatures and, to a lesser extent, changes in streamflow, will a lter fi sh habitat, resulting in a 
dec line in more des irable recreational fi sh species (i.e., cold-water spec ies like trout) and a shift 
toward less desirable warm-water fi sheries.92 A s ignificant portion of Patagon ia customers utilize 
Patagonia products for outdoor activities such as fishing . A decline in more desirable recreational 
fi sh species as a result of climate change wi ll directly harm Patagonia through both its customer 
base and its organizational conservation mission. 

The BLM has completely fa iled to consider how a warming effect in the arctic resulting 
from increased oil and gas drilling would have a significant environmental impact on the 
continental United States. For these reasons, the DEIS has inadequately assessed the 
environmental consequences of the exasperated cl imate change o il and gas leasing in the Arctic 
Coastal Plain wou ld produce. 

v. The BLM Has Not Performed an Adeq uate Ana lysis ohhe Cumulative 
E nvironmental Consequences of the Project on the National Economy 

The havoc that c limate change wreaks on the United States does not stop at environmental 
consequences. In add ition to the storms, heat waves, floods, and volatile temperatures that are 
becoming more and more frequent, the United States wi ll also face significant economic ri sks fro m 

88 How is sea level rise related to climate change?, National Ocean Service, 
https:lloceanservice.noaa.gov/facts/sealeveIelimate. htm I 
89 Jd. 
90 Supra note 86. 
91 Sea Level Rise Could Double Erosion ROles of SOli/hem California Coastal Cliffs, United States 
Geographical Survey (July 9, 20 18), https:llwww.usgs.gov/news/sea-Ievel-rise-could-doubl e-erosion­
rates-southern-cal i fo rnia-coastal-c Ii ffs 
92 Rhodium Group LLC, 20 14: American Climate Prospectus: Economic Risks in the United States, 
Prepared as input to the Risky Business Project Rhodium Group, New York, NY, 20 1 pp. http: //www. 
impactlab.orglwp-content/uploads/20 1711 01 AmericanClimateProspectus_ v 1.2. pdf citing D. Lane, R. 
Jones, D. Mills, C. Wobus, R.C. Ready, R.W. Buddemeier, and H. Hosterman, "Cli mate change impacts 
on freshwater fi sh, coral reefs, and related ecosystem services in the United States", Climatic Change, 15 
(20 14). doi:10.1007/s I0584- 014-11 07-2 
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climate change93 "The signature effects of human-induced climate change- rising seas, increased 
damage from storm surge, more frequent bouts of extreme heat- a ll have spec ific, measurab le 
impacts on our nation' s current assets and ongo ing economic activitY"'94 Scienti sts are discovering 
the ways that c limate change current ly and in the futu re will lead to hi gher hea lth and energy costs 
and in addi tion to the damage that will result to property and agric ultu re. 

The Fourth National C limate Assessment prov ides a deta il ed picture of how communities 
across the country will feel the economic burden of climate change impacts. The report finds that 
without substantia l and sustained g lobal mitigati on and regional adaptation effo rts, climate change 
is expected to cause growing losses to American infrastructure and property and impede the rate 
of economic growth over thi s century.95 Patagonia's businesses - including its apparel, food, and 
other businesses - require a thriving market of consumers. Patagonia will sustain substantial 
economic harm as a result of the climate change impacts shrinking GOP. Specifically, the report 
finds that industries that depend on natural reso urces and favorable climate conditions are 
vulnerable to the growing impacts of climate change .96 As a company focused primarily on 
providing clothing and gear for outdoor acti vities such as climbing, skiing, fi shing, surfing, hiking, 
and biki ng, this w ill directly harm Patagonia ' s abi li ty to conduct its business . 

Coastal states w ill di sproportionately feel the economic impacts of climate change, where 
damage to coasta l property and infrastructure fro m ri sing sea leve ls will become more preva lent. 
Studies show that if we continue on our current cl imate change path, by 2050, between $66 billion 
and $ 106 billion worth of existing coastal property will likely be below sea level nationw ide.97 

Patagonia headquarters is located less than half a mile from the ocean coast, making it highly 
vulnerable to extreme economic losses as a resul t of ris ing sea leve ls. Moreover, the coastal 
property on which Patagonia customers rely fo r surfing, fi shing, and hiking will be signifi cantly 
deteriorated. 

Patagonia a lso is subject to indirect economic harm as a res ult of climate change. The recent 
bankruptcy of Pac ific Gas & Electric ("PG&E") has been deemed the first climate bankruptcy98 
The bankruptcy shows how the public ultimately pays for a warming world . According to many 
energy experts, the bankruptcy will cost the ratepayers, as PG&E is granted permission to charge 
customers more to recoup some of its debt. 

Unfortunately, PG& E is not the only Californi a utili ty impos ing undue burdens onto the 
public as a resul t of climate change re lated harms. Southern Ca li fo rni a Edison has confirmed that 
its electrica l equipment likely sparked one of the starting points of the Thomas fi re that consumed 

9] Risky Business: The Economic Risks of Climate Change in the United Slates (J une 20 14), 
https:llriskybusiness.org/reportinational/ 
94 Id. 
95 Supra note 38. 
96 Id. 
97 From Risk to Return: Investing in a Clean Energy Economy, Risky Business, 
hnps:llriskybusiness.org/site/assets/uploads/sites/5/20 161 1 O/RBP-FromRiskToReturn-WEB. pdf 
98 Sharon Zhang, When Climate Change Hurts Companies Like PG&E, Consumers End Up Paying The 
Price, Pacific Standard (January 31, 20 19), https ://psmag.com/environmentlwhen-the-climate-changes­
the-public-pays-the-price 
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Ventura and Santa Barbara counties99 As a result, Southern Ca lifornia Ed ison has been faced with 
numerous lawsuits in connecti on with the fire . In December 2018. a group o f 170 homeowners 
and businesses impacted by the fire s filed a mass lawsui t alleg ing that the utility ignited the fire. 100 
Again, as Southern Californi a Edison faces liability for the fire damage. regulators will have littl e 
choice but to approve rate increases, strapping the public with unnecessa rily inflated electric ity 
rates. 

A study conducted by Ri sky Business conc ludes, "Our assessment finds that, if we act now, 
the U.S. can still avoid most of the worst impacts and significantly reduce the odds of costly 
climate outcomes-but only if we start changing our business and public policy practices 
today. " lol Adding a substantial amount of oil and gas leasing to the Coastal Plain which, as 
demonstrated above, will surely accelerate climate change, stands in direct opposition to this 
warning. The United States, and the BLM in particular, should be responding to these risks through 
climate preparedness and mitigation rather than contributing to the problems. The DEIS proposed 
alternatives fail to plan and account for climate change vo latility and disruption and as such must 
be reassessed completely by the BLM. 

b. Other Failures to Fullv Address Impacts in DEIS 

i. The DEIS Fails to Properlv Address the Impacts from Action 
Alternatives on Polar Bears and to Adequately Mitigate the Impacts it 
Assumes 

The project area supports the Southern Beaufort Sea (" SBS") subpopulation of polar bear. 
This subpopulation historically spent the entire year on the sea ice, with the exception of a 
relatively small proportion of adult fema les that wou ld come ashore during autumn and enter 
maternity dens. However, over the last two decades, there has been a marked decline in summer 
sea ice extent, coupled with a lengthening of the melt season, leading to an increased use of 
terrestrial habitat, includ ing the Coasta l Plain102 As a resu lt, the majority of the Coastal Plain is 
designated as critical habitat for the species. l03 In addition to usi ng land as refugia during the open­
water season, SBS polar bears have increasingly used land for maternal denning. It is expected 
that the use of land by polar bears as summer refugia and for denning in winter will likely continue 
to increase with additional loss of sea ice. 104 

99 Hailey Branson-Potts, Southern California Edison says its equipment helped spark massive Thomas fire 
that killed 2, Los Angeles Times (October 30, 2018), https :llwww.latimes.com/local/ lanow/la-me-In­
thomas-fire-socal-edison-20 181 030-story.html 
100 Shahan Ahmed, 170 Homeowners and Business File Lawsuit Against SoCal Edison Related to Woolsey 
Fire, NBC Los Angeles (December 18, 20 18), https://www.nbclosangeles.com/news/local/Homeowners­
and-B usiness-F i Ie-Lawsuit -SoCal-Ed i son-for- Woolsey-F i re-503 07703 I .htm I 
10 1 Supra note 93 at 40. 
102 Summary of Wildlife-Related Research on the Coastal Plain of the Arctic National Wildlife Reft/ge, 
Alaska, 2002-17, U.S. Geological Survey, Open File Report 2018- 1003. 
103 75 Fed. Reg. 76086 (December 7, 2010). 
I04 Id. 
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The po lar bear was listed as threatened under the Endangered Spec ies Act ("ESA") in 2008 
due to declining hab itat - parti cularly sea ice - re lated to climate change. lOS The arctic is warming 
twice as fast as the rest of the planet. Sea ice has receded to such a degree that the SBS 
subpopul ati on must spend more and more time on shore. Due to the level of GHGs a lready in the 
atmosphere plus continued emissions. po lar bear sea ice habitat, and thus po lar bears, will likely 
be gone from much of their prese nt-day range by 2050. Thereafter, po lar bears will likely be further 
reduced in abundance and d istr ibution, with changes occurring on a shorter timeframe and to a 
greater extent if GHG emissions continue to rise at current rates throughout the 2 1 st century.106 

Today the USFWS lists among its top conservation priorities the red uction of GHG 
emissions. l07 Accord ing to the conservation management plan ("CMP"), "the best prognosis for 
polar bears entails immediate and aggress ive mitigation of [GHG] emissions so as to stop sea ice 
loss, combined with optimal polar bear management practices ... " The CMP "provides a framework 
fo r USFWS and its partners to accomplish the latter goal of optimizing polar bear management 
practices, while governments, industries and citizens throughout the world aspire to accomplish 
the former goa l of stopping sea ice loss by addressing g lobal warming as soon as possible .,,108 
None of the alternatives (including the No Action a lternative) is sufficiently protective of this 
subpopulation, wh ich currently numbers just 900 animals, because none of the a lternatives 
meaningfully constrains GHG emissions. 

The increased use of terrestrial habitats in the project area, due to loss of sea ice, make this 
an especially important area worthy of extraord inary protection. Oil and gas development 
spec ifically are among the threats to polar bears exp licitly recognized in the Polar Bear CMP.109 

Th is is, in part, due to compromising potential denning sites. llo Coincident w ith these threats, polar 
bears in the area are using onshore dens with greater frequency than ever. 111 The minimum range 
of these animals is 2,805 square miles. lI2 Yet, even the most aggressive mitigation alternat ive in 
the DElS (e.g., NSO within one mile of dens) fail s to establi sh buffers that are adequate to ensure 
against den abandonment. The one-mile buffer is particularly absurd given the coastline, and 20 
mjles inland, has been designated as critical habitat under the ESA. II J 

105 Endangered and Threatened Wildlife and Plants; Determination a/Threatened Status/or the Polar Bear 
(Vrsus maritimus) Throughout Its Range, 73 Federal Register 282 11 (May 15, 2008) . 
106 Polar Bear (Vrsus l11aritimus) Conservation Management Plan Final, U.S. Fish and Wi ldlife, Region 7, 
Anchorage, Alaska, U.S. Fish and Wildl ife , 104 pp (20 16). 
107 1d. at 13. 
10. Polar Bear Conservation Management Plan Questions and Answers, U.S. Fish and Wildlife, 
https:/Iwww.fws.gov/alaskalPDFs/Polar_Bear_CM?_ Q&A_0702 15 JINAL.pdf 
109 Supra note 106 at 13. 
1I° 1d. at 32. Notably, the Polar Bear CMP was finali zed in 2016, priorto enactment of the Tax Act. Because 
the USFWS assumed The Refuge was closed to oi l and gas leasing, it explained that oi l and gas 
development in the area was of little concern. Given the potential reopening of this previously protected 
area, the CMP will need to be revised, and BLM wi ll need to ensure close consultation with the USFWS to 
re-eval uate the needs of polar bears given the advancement of development in the project area. 
II I DEIS vol. I at 3-1 28. 
III DEIS vol. I at 3- 125. 
I " DEIS Map 3-24. 
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The DEIS min imizes the risk of o il spill as remote. However, o il spill data from across 
Alaska from 1995 to 2005 shows that North Slope o il fields averaged more than 400 o il spills per 
year. And. across Alaska. there were 16 major spi ll s from 2002 to 2016 that released at least 10,000 
ga llons of oi l each into the env ironment; five of those released more than 100,000 ga llons each. 
Most recent ly, in April 20 17, a BP we ll in nearby Prudhoe Bay gushed o il and gas for three days 
before an emergency response tea m managed to k ill the we ll. " • Th is is particularly troubli ng 
because even minimal ingestion of oil by po lar bears can be lethal. I 15 

Secti on 7 of the ESA imposes an obligation on a ll agencies, includ ing the BLM, to conserve 
polar bears. ' 16 Numerous courts have made clear that the purpose of critical habitat extends beyond 
mere species survival, and that crit ical habitat must take into consideration the needs to recover 
spec ies li ke the polar bear. It is only logical that action agencies like the BLM, who intend to act 
inside critical habitat areas, a lso avo id activ it ies that inh ibit species recovery. The BLM has fai led 
to do so in th is case. 

Fina lly, we recognize the BLM is still consulting with the USF WS and National Marine 
Fisheries Service ("NMFS") to identi fy ESA issues and to develop the draft bio logical assessment 
for po lar bears and other protected spec ies . Patagonia hereby requests access to all supporting 
documents re lated to that ongo ing consultation, to the extent they have not a lready been public ly 
disclosed. 

ii. The DE IS Understates the Impact on Recreation Within the Coastal 
Plain 

The project area is util ized fo r recreational opportunities including po lar bear viewing, 
camping, fl oat trips, backpacking, fi shing and trekking, among other things. Po lar bear viewing in 
particular has increased in recent years, as bears increas ingly become accessi ble due to their 
growing use of onshore denning areas. The DEIS fa lsely assumes that recreational usage of the 
project area will grow as a result of deve lopment, presumably because access ibility to these 
otherwise wild lands will increase. I 17 Thi s is perhaps a low point even in this poorly drafted DEIS; 
peop le don ' t travel thousands of miles to recreate in an oi l fi eld. 

The project area contains some of the least inhabited lands in the United States and was 
firs t protected in 1960 to spec ifica lly preserve its recreati onal value. The people that seek the 
recreational ex perience in such lands do so fo r only one reason: the spiritual so litude that only the 
wildest places on earth can prov ide. The DEIS makes clea r that the project area is so undeveloped 
that any development will degrade the experience being sought. Development of any kind will 
bring with it traffic , light, no ise, trash, and po llution. These are the very things recreationalists in 
the area seek to escape. By failing to apprehend the a llure of the project area, the BLM has vastly 
understated the impact on the recreati onal resource and, compounding thi s fa ilure, is the BLM' s 

'" Kelly et ai, Interior Department Is CUlling Corners and Ignoring Science in the Arctic National Wildlife 
Refuge, Center for American Progress (Jan 10, 2019) avai lable at 
https:llwww.americanprogress.org/issues/green/news/20 19/0 111 0/464819/interior-department-cutting­
corners-ignoring-sc ience-arctic-national-wi ldli fe-refugel 
" ' DEIS vol. I at 3-1 28. 
116 16 U.S.c. § 1536. 
" ' DEIS val.l at 3-208. 
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fai lure to consider the negative economic impacts on the businesses supporting this world -class 
recreation . This is of particu lar concern to Patagonia because its customers are the ones engaged 
in recreation at such challenging landscapes. 

iii. The DE IS Fails to Properlv Consider the Impact on the Gwich'in 
People 

The action alternatives contained in the DEIS are simply incompatible with protecting the 
subsistence needs of the Gwich ' in people and the fragi le environment of the Coastal Plain on 
which they rely. The Coastal Plain is a sacred landscape to the Gwich' in , who are culturally and 
spiritua lly connected to the Porcup ine Caribou Herd (the " Herd") and depend on the Herd for 
sustenance. Hundreds of thousands of caribou migrate to the Coastal Plain every year to calve and 
rear newborns on the nutrient-rich grounds. Despite acknowledging that oil and gas activities may 
impact caribou, the BLM does not address the far-reac hing effects of development on the herd and 
incorrectly concludes that subsistence reso urces for the Gwich 'in wi ll not be impacted. 

The leasing process to date has cast aside the traditional values and human rights of the 
Gwich'in . Patagonia recently documented the plight of the Gwich ' in in a film entitled simply The 
Refuge. I IS The film tells the story of those on the front lines protecting the Gwich 'in way of life. 
The Refuge has been viewed by over 135,000 people and counting. Among the most important 
elements of the Gwich' in story is the special relationship they have to the Herd. 

People followed caribou ac ross the now-submerged Bering Land Bridge perhaps some 
15,000 years ago. 119 These first Alaskans rel ied on caribou for food , c lothing, and tools, and the 
species has played a prominent ro le in Alaska Native culture for thousands of years. The Gwich' in 
in Alaska and Canada continue to harvest caribou during their migrations by anticipating and 
intercepting their movements at strategic locations using knowledge that has been passed down 
through generations. 

The Herd, which contains about 2 18,000 animals, migrates between summer and winter 
ranges that are about 400 miles apart. 120 But, biologists have discovered, by using sate llites to track 
caribou, that the herds actua lly travel much farther than the straight-line distance between summer 
and winter ranges wou ld indicate . They meander over a wide area, add ing many miles to their 
journeys. Porcupine Caribou herd animals, for example, have been observed to travel over 3,000 
miles per year. Annual variabil ity in ca lv ing area indicates that the Herd needs a large region from 
which the best cond itions for ca lving can be se lected in a given year, including from the Coastal 
Plain. 121 Therefore, it is important to protect areas adjacent to and even miles away from migration 
routes from surface disturbance. 

118 Available at hnps:iiwww.patagonia.comithe-refuge. html 
119 Ky le Joly, et aI. , HistOlY, Purpose, and Status «( Caribou Movements in Northwest Alaska, Series: 
Alaska Park Science - Volume 17, Issue I, Migration: On the Move in Alaska. 
120 Frequently Asked Questions about Caribou, U.S. Fish and Wildlife Service Arctic National Wildlife 
Refuge Alaska, available at hnps:iiwww.fws.govirefugeiarcticicarcon.html 
'" Supra note 102. 
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"Encroac hment of humans on the vast ranges used by migratory ani ma ls is one of the 
primary reasons for thei r endangerment: ' 122 As the USFWS has explained, "caribou are re luctant 
to cross roads, berms. pipe lines and other related obstacles." 123 Th is has been well documented fo r 
decades.124 For the reasons d iscussed above. ca ribou need to move free ly over vast areas to forage , 
avoid predators, escape from harass ing insects. and reac h favorab le summer and winter ranges. 
But structures such as pipelines and roads "may deflect caribou movements, and reduce the ir 
chances fo r surv iva l. ,·12s 

Calving areas and much of the Herd ' s summer range are on the Coastal Plain . Protecting 
calving and post-calving grounds is essential for caribou surviva l. Each spring, pregnant female 
cari bou begin long migrations toward their trad itional calving grounds. Soon after they arrive on 
the calving gro unds, the ca lves are born . Preferred calving and post-ca lving grounds also have an 
abundance of highly nutritious new plant growth which enables the mother caribou to produce rich 
milk for their calves. This is very important as it allows the calves to grow rapidly so that they can 
escape from predators and harassi ng insects, and keep up with the herd as it migrates to the winter 
range . With respect to oil and gas development, the FWS specifically has explained, "caribou are 
most sensitive at ca lving time, and studies have shown that caribou may be d isplaced from their 
traditional calving grounds when oil deve lopment occurs there." 

In Canada's Northwest Territori es, for example, researchers found that caribou spent less 
time than expected in areas as far as 14 kilometers away from diamond mines. To the west of the 
Arctic Refuge, in the heart of the North Slope oil fields, researchers with the USGS found that, in 
the 1980s and 1990s, the Central Arctic caribou herd shi fted calving areas away from well 
concentrations. And in long-term studies of the Herd, researchers found that even decades after oil 
deve lopment in the Canadian portion of its range, caribou were still avo iding areas within 6 
kilometers of roads and we lls.126 

A 2002 USGS modeling study estimated that if drilling on the Coastal Plain were as 
extensive as on the North Slope, the survival rate of caribou calves would drop by as much as 8%, 
depending on where most calving occurred, in part because of greater exposure to predators and 
lower-quality forage. Such mortality could ultimately cause herd numbers to fluctuate more 
dramatically, and make it harder to recover from declines, the study concluded. 127 

Despite the enormous threats posed by development in the Herd 's range, potential plans to 
offset development impacts on the Herd are incomplete and unsupported. A report commiss ioned 
by the Yukon, Northwest Territories and federal governments explains "BLM 's ... proposed 
mitigation, monitoring and adaptive management does not have enough info rmation to be 

122 Supra note 11 9. 
123 Id. 
124 See, e.g., R.T. Shideler, et ai. , Impacts Of Human Developments And Land Use On Caribou: A Literature 
Review, Volum e II. Impacts of Oil and Gas Development on the Central Arctic Herd, Technical Report No. 
86-3 (January 1986). 
121 Supra note 120. 
126 Warren Cornwall, Drilling in Arctic refuge could put North America 's largest caribou herd al risk, 
Science Magazine (November 21, 201 7), https:llwww.sciencemag.orglnews/201 7/ 11 /drilling-arctic­
refuge-could-put-north-america-s-Iargest-caribou-herd-risk?r3f_986=https:llwww.google.coml 
127 /d. 
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confident that there is no shol1 or long te rm risk to the Porcupine caribou herd. harvest ava ilability 
or its hab itat[.]" Moreover, "The stipu lations and required operating cond itions are inconsistent in 
their leve l of detail and lack contingencies which causes uncel1ainties in how risk wi ll be 
mitigated." The report fu rther notes that if leases are to be awarded, under an average cl imate, 
development in the Coasta l Plain poses a " 19% higher risk of a herd decline with 1002 
deve lopment atier 10 years," if taken at its current popu lation. 

Accord ing to the report, not hav ing access to the Coastal Plain, which acts as a shield 
aga inst harsh winters, would reduce cal f survival rates by 9%. Despite this, there is "almost no 
information on monitoring and adaptive management" and it is unknown "whether, for example, 
continuing drilling while (temporarily) shutting down construction is effective mi tigation[.]" Nor 
is there a contingency plan for snap shifts in the cari bou's migratory patterns. 

The action alternati ves and mitigation di scussion in the DEIS di splay a ca llous indi fference 
to the Gwich' in re liance on cari bou. It al so violates the 1987 treaty the United States signed with 
Canada expressly to conserve the Porcupine caribou.128 The Treaty specifi cally recognizes, among 
other things, "the importance of conserving the habitat of the Porcupine Caribou Herd, including 
such areas as calving, post-ca lving, migration, wintering and insect relief habitat" and ostensib ly 
establi shes "co-operative bil ateral mechani sms to co-ordinate their activities for the long-term 
conservation of the Porcupine Caribou Herd and its habitat[.]" 

In thi s context, the term conservation is defined to "ensure the long-term productivity and 
usefulness of the Porcupine Caribou Herd ." The Treaty instructs the parties to "take appropriate 
action to conserve the Porcupine Caribou Herd and its hab itat." It fu rther exp lains that activities 
hav ing a potenti al signi fica nt impact on the Herd or its habitat may require mitigation and 
mandates that the Parties "avoid or minimize acti vities that would significantly disrupt migration 
or other important behavi or patterns of the Porcupine Caribou Herd or that would otherwi se lessen 
the ability of users of Porcupine Caribou to use the Herd ." 

In short, the Treaty is specifica lly designed to protect the Herd and the Gwich' in. Yet, 
according to our treaty partner, the BLM is about to act in a manner that fa ils on both counts. 

In addition to adverse impacts to the sacred Herd, the Gwich' in are particularly vulnerable 
to climate change. Indi genous peoples are among the first to face the direct consequences of 
cl imate change, due to their dependence upon, and close relationship with, the environment and 
its resources. Climate change exacerbates the di ffi culties already faced by indigenous communities 
including political and economic marginalization, loss of land and resources, di scrim ination and 
unemployment. Climate change poses threats and dangers to the survi va l of ind igenous 
communities worldwide, even though indigenous peoples contribute the least to greenhouse 
emissions. Finally, indigenous peoples who choose or are fo rced to migrate away fro m their 
tradi tional lands often face double discrimination as both migrants and as indigenous peoples. 

128 Agreement Between the Government of Canada and the Government of the Un ited States of America 
on the Conservation of the Porcupine Caribou Herd, E100687 - CTS 1987 No. 3 1. 
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The Gwich' in have observed that the fi sh on which they rely are moving toward the Yukon. 
approximate ly 120 miles south. 129 Warm summer weather and more frequent ra ins create excess ive 
erosion and exacerbate permafrost melt, which adverse ly affects fi sh and animals that forage near 
rivers. Leve ls of subsistence activity in thi s community are decreasing. Many believe that climate 
changes are play ing a key role in the abil ity to access traditional food so urces. They believe. too . 
that there are fewer animals and that the food now ava ilable is of poorer quality than in the past. IJO 

These observations, a long w ith rapid and unpredictable changes in the da ily weather are creating 
significant anxiety among the population. Their very way of life is at stake, and the action 
alternatives contained in the DEIS have place them in the crosshairs. 

c. The Purpose and Need Statement Does Not Complv with NEPA 

Under NEPA, an EIS must "specify the underly ing purpose and need to which the agency 
is responding in proposing the alternatives including the proposed action." ll l A suitable purpose 
and need statement is critically important to the adequacy of the DEIS, as it is the foundation on 
which the analysis stands. The statement will fail if it unreasonably narrows the agency' s 
consideration of a lternatives so that the outcome is preordained. 132 Additionally, the BLM NEPA 
Handbook provides that the purpose and need statement sha ll "as a whole describe the problem or 
opportuni ty to which the BLM is responding and what the BLM hopes to accomplish by the 
action." IB 

Because project alternatives derive from the stated purpose and need, the goal of a project 
necessarily dictates the range o f reasonable alternatives .ll4 The scope of a lternatives analysis 
depends on the underlying purpose and need spec ified by the agency. While agencies have 
discretion when defining the purpose and need of a project, the ir di scretion is not unlimited and an 
agency cannot define its objectives in unreasonably narrow terms, such that the outcome is 
preordained. ll5 

The purpose and need statement provided in the DEIS discusses the BLM's obligation 
under Title II of the Tax Act to establish a competitive oil and gas program and to hold mu ltiple 
lease sales in the Coastal Plain area within the Refuge . As explained above, a fundamental feature 
of the Title II is the surface di sturbance limitation contained in Section 2000 1(c). As further 
explained above, the BLM is horribly misinterpreting that limitation. As such, the purpose and 
need of the project has been irreparably distorted . 

129 Matt Gilbert, Gwich'in Elders and Youth Speak on Climate Change in Arctic Village, Alaska, Cultural 
Survival (April 5, 20 12), https:llwww.culturalsurvival.orglnews/gwichin-elders-and-youth-speak-climate­
change-arc tic-vi llage-alaska 
130 Steven C. Dinero, "Indigenous perspectives of climate change and its effects upon subsistence activities 
in the Arctic: The case of the Nets' aii Gwich'i n", GeoJourna178( I), February 20 I 1. 
131 40 C.F.R. §1502.13. 
132 Alaska Survival v. Su~race Transp. Bd., 705 F.3d 1073 (9th Cir Jan. 23 , 20 13); Protect Our Cmtys. 
Found. v. Jewe/!, 825 F.3d 571 (9"' Cir. June 7, 20 16). 
133 BLM National Environmental Policy Act Handbook H- 1790-1 at 35. 
134 City of Carmel-by-the-Sea v. United States DOT, 123 F.3d 1142 (9"' Cir Nov. 13, 1995). 
135/d. 
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d. The Alternatives Presented Arc Flawed and Incomplete 

i. The No Action Alternative Underestimates Ongoing International 
Efforts to Mitigate C limate C hange a nd, T hus, Understa tes the Impact 
of the Action Alternatives 

The BLM 's No Act ion alte rnati ve is misguided. The DEIS expla ins: "Under this 
alternative, current management actions would be maintained, and resource trends are expected to 
continue, as described in the Arctic National Wildlife Refuge Revised Comprehensive 
Conservation Plan[.1"' 36 Accordingly, nowhere in the DEIS does the No Action alternative address 
ongoing efforts to reduce GHG emissions or otherwise slow climate change. A "No Action" 
alternative cannot assume the world will entirely ignore the pressing issues presented by climate 
change. 

Most developed countries are working hard to address climate change. Mitigation efforts 
invo lve attempts to slow the process of global climate change, usually by lowering the level of 
GHGs in the atmosphere. Planting trees that absorb carbon dioxide from the air and store it is an 
example of one such strategy . Other examples of ongoing mitigation include reducing energy 
demand by increasing energy efficiency, phasing out foss il fuels by switching to low-carbon 
energy sources, and removing carbon dioxide from Earth ' s atmosphere. These efforts are occurring 
at a g loba l level. Most countries are parties to the United Nations Framework Convention on 
Climate Change ("UNFCCC,,).1J7 The ultimate objective of the UNFCCC is to stabilize 
atmospheric concentrations of GHGs at a leve l that would prevent dangerous human interference 
of the climate system. 

That said , Patagonia is painfully aware of the Interi or Department's quiet attempt to rescind 
many meaningful climate re lated policies.' 38 Among the policies erased by Secretarial Order No. 
3360 was the climate change chapter of the Department' s manual. Thi s chapter stated a po licy to 
"adapt to the challenges posed by climate change to its mission, programs, operations, and 
personnel" and explained that the Department would "use the best available science to increase 
understanding of climate change impacts, inform decision-making, and coordinate an appropriate 
response to impacts on land, water, wildlife, cultural and tribal resources, and other assets." ,39 

However, the BLM, along with the rest of the world, retains an ongoing obligati on as it 
relates to climate change. NEPA still requires an analysis of climate change impacts and ways to 
mitigate them. Likewise, Secti on 7 of the ESA requires the BLM to assist in the conservation of 
threatened species such as the po lar bear." D There also are at least four potential non-statutory 
sources of the federal government's affirmative duty to mitigate GHG emiss ions and associated 

' 36 DEIS vol. I at ES-2. 
137 United Nations Climate Change, https:llunfccc.intl (last visited March 12. 20 19). 
138 Secretarial Order No. 3360, Rescinding Authorities Inconsistent with Secretary's Order 3349, 
"American Energy Independence" (December 22, 2017). 
139 The new order also rescinded BLM 's 20 16 mitigation manual and mitigation handbook. These are built 
on the principles of the Interior Department's mitigation policy and were much more detailed and specifi c 
to the kinds of projects BLM authorizes. The Handbook both describes how to assess the impacts projects 
will have on natural resources and outlines how to devise mitigation projects to offset those impacts. 
140 16 U.s.C. § 1536. 
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climate impacts: the principles f internationa l law and the req uirements set fOlth under the 
U FCCC; the public trust doctrine; the federal common law of pub li c nui sance ; and private 
nu isance under state common law. 

The point of this comment is not to articulate each basis for action , but mere ly to note the 
absurdity of assuming that li tera ll y no action will be taken in regard to climate change by any 
actors in the program area. By fai ling to art icu late any scenario in which the current climate 
situation might be improved under ongo ing commitments, the No Action alternative establi shes a 
base line that artifi cially inflates its impacts and more close ly resembles the action alternatives . In 
other words, the impact delta between no-action and action alternatives is smaller than it would be 
if the BLM actually articulated its compliance duties. Th is understates the overa ll impact of the 
action alternatives. 

ii. The Final EIS Must Include Additional Alternatives That Are More 
Protective 

NEPA requires that an EIS identify the full scope of direct, indirect, and cumulative 
impacts of a proposed action and determine whether there are less environmentally damaging ways 
to achieve the project purpose . For the reasons set forth below, the DEIS fai ls to satisfy these 
fundamental requirements. In addition to speci fy ing the underlying purpose and need to which the 
agency is responding, an agency preparing an EIS must rigorously explore and objectively evaluate 
all reasonable a lternatives, and for alternatives which were el iminated from detailed study, briefly 
di scuss the reasons for their having been eliminated.141 However, the alternatives proposed by the 
BLM fall short of this standard and as such must be reevaluated entire ly. By failing to meaningfully 
eva luate the alternative ' s impacts on polar bears, the Refuge recreation, and national climate 
change, the DEIS fai ls to prov ide a meaningful range of alternatives. 

When preparing an EIS, federal agencies must consider all reasonable a lternatives to the 
proposed action.142 The analysis of alternatives is characterized as the heart of the environmental 
impact statement. 143 Documents must concentrate on the issues that are truly significant to the 
action in question, rather than amassing need less deta il. l44 The CEQ regulations direct that an EIS 
" ri gorously explore and objectively eva luate a ll reasonable alternatives, and for alternatives that 
were e liminated from detai led study, briefl y di scuss the reasons for their having been 
eliminated ."145 This requires a "thorough consideration of all appropriate methods of 
accomplishing the a im of the action" and an " intense cons ideration of other more ecologica lly 
sound courses of action.''' 46 

14 1 40 C.F.R. §§ 1502. 13, 1502.14; Hammond v. Norlon, 370 F. Supp. 2d 226 (DOC May 13, 2005) . 
142 42 U.S.C. § 4332(C)(iii ). 
143 Wyoming v. USDA, 661 F.3d 1209 ( IO'h Ci r. Oct. 21 , 20 11 ). 
144 40 C.F.R. § 1500.1. 
" , 40 C.F.R. § 1502.14(a); BLM National Environmental Policy Act Handbook H-1 790-1 at 94. 
146 Environmental DeJense Fund, Inc. v. COIpS oj Engineers oj u.s. Army, 492 F.2d 11 23, 1135 (5th Cir. 
Apri l 19, 1974). 
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While Patagon ia opposes any action alternati ve, if the lease sa le must be pursued, it is 
incumbent on the BLM to evaluate these addi ti onal alternatives and mitigation measures in the 
Final EIS. 

e. Temporal and Spatial Limits. Including Deferred Development Until Climate 
Change Has Been Arrested 

There are multiple stages in the exploration and production " Iifecycle". The exploration 
phase consists of locating oi l and gas reserves using primary technologies particularly seismic 
surveys and drilling wells. This phase alone may take decades. After a company is successful with 
its exploration drilling and make an oil or gas discovery, then the appraisal phase of the lifecycle 
is next. The main purpose of this phase is to reduce the uncertainty or possibility of losses about 
the size of the oil or gas field and its properties. The development stage occurs after successful 
appraisal and before full-scale production. Production in the oil and gas industry is the phase in 
which hydrocarbons are extracted from an o il or gas field and can last up to 40 years, depending 
on the size of the oil or gas field and how expensive it is to keep the wells and production facilities 
running. Finally, reclamation will involve removing the production facilities and attempting to 
restore oil and gas sites that are no longer profitable . Given this, there are multiple opportunities 
to regulate the pace of development. 

Regulation in this manner could be effective in light of international climate commitments. 
For example, the Paris Agreement represents a landmark agreement to combat climate change and 
to accelerate and intensify the actions and investments needed for a sustainable low carbon 
future. 147 The Agreement is an ambitious effort to combat cl imate change that charts a course in 
the globa l climate effort. Key aspects of the Agreement include the goal of limiting globa l 
temperature increase to we ll below 2°C, while pursuing efforts to limit the increase to 1.5°C (Art. 
2). To achieve this temperature goal, parties aim to reach global peaking of GHGs as soon as 
poss ible (Alt. 4) so as to achieve a balance between anthropogenic emissions by sources and 
removals by sinks ofGHGs in the second half of the century. It further establishes mitigation goals 
(Art. 4) and encourages Parties to conserve and enhance, as appropriate, sinks and reservoirs of 
GHGs (Art. 5) among other things. 

Rather than assuming that development will proceed at the pace dictated solely by the 
market and the operators, the BLM should evaluate the impacts of alternatives that defer the 
development and production phases until such time as global GHGs have leveled through efforts 
like the Paris Agreement. 

IV. Conclusion 

Patagonia strongly opposes the alternatives set forth in the DEIS due to their fundamental 
fai lure to consider their impact on the environment. Patagonia urges the BLM to further develop a 
more comprehensive and satisfacto ry range of alternatives that will protect the ecolog ical health 
of the Refuge and, thus, in turn, the environmenta l health of the continental United States, 

141 Although the United States has unfortunately withdrawn from the Paris Agreement, it should be 
acknowledged that such actions have gone against the direction of our long-term global partners. It is 
perfectly reasonable to expect that the United States will once again lead the way on such issues once the 
Trump Administration has vacated the White House. 
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particularly coastal states like the State of Ca li fornia . The BLM shoul d serious ly cons ider initiating 
addit iona l stud ies on the environmenta l impact of o il and gas drilling in the Arctic and th e long­
term implications of the increased environ mental decay . Patagonia urges the BLM to fully address 
the abundance of lega l, sc ient ific , and factua l deficiencies discussed throughout this comment. 
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