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Attention: Protest Coordinator 
P.O. Box 261117 
Lakewood, CO 80226 
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~~~ 

Re: Protest Final Environmental Impact Statement for Converse County Oil and Gas Project 
(DOI-BLM-WY-P060-2014-0135-EIS) 

Dear Sir, 

Pursuant to Title 43 C.F.R. § 1610.5-2, regulations for filing a Valid Protest, the Oglala Sioux 
Tribe ("OST") files a Letter of Protest to "The Final Environmental Impact Statement (FEIS) and 
Proposed Resource Management Plan Amendment (RMP A) for the Converse County Oil and 
Gas Project" in Wyoming The Oglala Sioux Tribe ("OST'') is a member of the Great Plains 
Tribal Water Alliance ("GPTWA") who submitted comments to the Draft Environmental Impact 
Statement (DEIS). A copy of the Letter of Protest is attached hereto as Exhibit "A" and 
incorporated herein by reference. 

Moreover, the OST also participated in the planning process at two government-to-government 
consultations between officials and employees of the Bureau of Land Management ("BLM"), 
and officials and liaisons of the OST and other tribes.1 The BLM Manual 1780 Tribal Relations 
(P) (12/15/16) provisions on tribal consultations regarding pubic-land activities has four (4) 
essential elements: 

l. Identifying appropriate tribal governing bodies and individuals from whom to seek 
input. 

2. Talking with appropriate tribal officials and/or individuals and asking for their views 
regarding land use proposals or other pending BLM actions that might affect 
traditional tribal activities, practices, or beliefs relating to particular locations on 
public lands. 

1 BLM Manual 1780 Tribal Relations (P), Chapter I H., p. 1-11 requires BLM Project Managers to "work with tribal 
liaisons to facilitate government-to-government consultation with Indian tribes by promoting open and ongoing 
dialogue. They ensure that documentation of tribal consultation is maintained and complete in the administrative 
record." [emphasis supplied). 



3. Treating triba] infonnation as a necessary factor in defining the range of acceptable 
public-land management options. 

4. Creating and maintaining a pennanent record to show how tribal information was 
obtained and used in the BLM's decision-making process.2 

The first government-to-government consultations was a two-day meeting held at the Prairie 
Wind Casino Hotel on April 17-18. 2018. at which time the OST expressed its concerns as set 
forth in Tribal Executive Committee Resolution No. l 8-55XB, the meeting agenda and press 
release. copies of which is attached hereto as Exhibit "B" and incorporated herein by reference. 
and verbal comments made by both tribal and BLM officials at the two-day consultations 
meeting. 

The second government-to-government consultations was a two-day meeting held at the Pierre 
Chamber of Commerce Building (Community Room). 800 W Dakota Avenue. Pierre. South 
Dakota on July 10-11, 2018. A copy of the July 10, 2018 meeting minutes taken by BLM (and 
all the comments included therein} are attached hereto as Exhibit "C" and incorporated herein by 
reference. A copy of the July 11, 2018 meeting minutes taken by BLM (and all the comments 
included therein) are attached hereto as Exhibit "D" and incorporated herein by refence. 

This protest is filed on behalf of the OST and other Sioux tribes that are parties to the GPTWA 
protest letter, and who attended the April 17-28, 2018 and July 10-11 government-to-government 
consultations referenced above. The mailing address to which correspondence regarding this 
protest should be directed is as follows: 

Jennifer Spotted Bear, Secretary 
Oglala Sioux Tribe 

P .0. Box 2070 
Pine Ridge. South Dakota 57770 

Fax: 605-867-2609 
Direct: 605-867-8468 

Email: j.spottedbear@oglala.org 

Authorization to Sign Protest for the Oglala Sioux Tribe 

I, Tom Poor Bear, Vice-President of the OST, file this Letter of Protest on "The Final 
Environmental Impact Statement (FEIS) and Proposed Resource Management Plan Amendment 
(RMPA) for the Converse County Oil and Gas Project" 

2 No Record of Decision should be issued by BLM on the Converse County Oil and Gas Project until BLM complies 
with all the binding policy requirement for engaging in meaningful government-to-government consultations and 
collaboration with the OST and other concerned federally Indian tribes that are contained in BLM Manual 1780. 
The OST protests BLM's failure to comply with all of the policy requirements of the Manual in preparing the DEIS 
and FEIS for the project. 
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Justification for submission of Protests by the Oglala Sioux Tribe 

The justification for submitting this Protest against BLM is three-fold. 

1. The First Protest is against BLM is for including an origin history of the Sioux tribes 
in the FEIP in relations to the Black Hills and surrounding area (including Converse 
County) that is based on speculation of white historians and did not include any 
history from Sioux spiritual leaders and historians that is based on empirical evidence 
that cultural resources, stone features, sacred sites and burial sites throughout 
Converse County and surround area are of Sioux origin and not based on speculative 
history;. 

2. The Second Protest is against the BLM Authorizing Officer Stephanie Connolly who 
was responsible for preparing the Draft Environmental Impact Statement ("DEIS"), 
has failed to fulfill the intent and process outlined in the National Environmental 
Policy Act (NEPA) and implementing regulations. 

3. The Third Protest is on the Final Environmental Impact Statement ("FEIS") itself, as 
being "Deficient" and the OST position is we "OBJECT" to the Draft EIS, the 
Supplemental EIS and the Final EIS. (36 CFR 800.8 (C) (1) & (2) (ii)). 

Interest of Protest of the Oglala Sioux Tribe 

The OST is a member of the GPTW A composed of four ( 4) federally recognized member tribal 
governments that submitted comments to the DEIS, as set forth in Exhibit "A." The OST is the 
closest tribal government near Converse County ( l 00 miles East) and the OST Pine Ridge 
Reservation was named specifically in the DEIS because BLM expanded its review to areas 
outside of the DEIS coverage when identifying potential impacts. 

The concerns of the OST are set forth in this instant Protest letter against the FEIS that includes 
the speculative origin history that needs to be corrected,, as well as the concerns that were 
addressed and fully articulated in Resolution No. I 8-55XB, and comments the comments that 
were provided to BLM by OST officials and officials from other tribes at both the April 17-18, 
2018 and July 10-11, 2018 government-to-government consultations referenced above. 

PROTEST NUMBER ONE: In Section 3.2.3.4 Tribal History Overview (page 3.2-29 of 
the FEISJ), states in part that: 

The Sioux are Siouan language speakers who may have originated in North Carolina but 
were first historically documented in 1640 in Minnesota (Kaelin and the Pikes Peak 
Society 2008). * * * After their enemies, the Chippewa, obtained firearms from Canadian 
traders in the 1700s, the Sioux moved westward to the Black Hills of western South 
Dakota. * * * By the 1830s the Oglala and Brule moved into eastern Wyoming (Deaver 
1996), pushed west by EuroAmerican settlers 
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The origin and migration theory of the Sioux Indians by historians such as Kaelin, Pikes Peak 
Society and Deaver is based primarily a paradigm created by James Mooney in his manuscript 
"The Siouan tribes of the East,t (Mooney, 1895).3 The OST protests BLM's reliance on the 
Sioux origin and migration theory since it is based mostly on speculation and conjecture and 
contradicts other origin theories of Siouan speaking people like the Mandans: 

Ethnologists and scholars studying the Mandan subscribe to the theory that, like 
other Siouan-speaking people (possibly including the Hidatsa), they originated in the area 
of the mid-Mississippi River and the Ohio River valleys in present-day Ohio. * * * This 
migration is believed to have occurred possiblv as earlv as the 7th century but probablv 
between I 000 CE and the I 3th century. after the cultivation of maize was adopted. It 
was a period of a major climatic shift, creating warmer, wetter conditions that favored 
their agricultural production.4 ***Later the Pawnee and Arikara moved from the 
Republican River north along the Missouri River. 5 [ emphasis supplied]. 

This would place the Mandans, a Siouan speaking people, migrating to the Missouri River in 
500 A.D. or 900-1200 A.D. Again, origin theories ofSiouan speaking people are based on 
speculation and conjecture. 

The FEIS should have included Lakota spiritual leaders, like Pete Catches who described the 
Sacredness of the Black Hills to the Lakota people in this way: 

To the Indian spiritual way oflife, the Black Hills is the center of the Lakota people. 
There, ages ago, before Columbus traveled over the sea, seven spirits came to the Black 
Hills. They selected that area, the beginning of sacredness to the Lakota people. Each 
spirt brought a gift to the Lakota people. Our people that have passed on, their spirits are 
contained in the Black Hills. This is why it is the center of the universe, and this is why it 
is sacred to the Oglala Sioux. In this life and the life hereafter, the two are together.6 

The OST protests the inclusion of the Sioux origin and migration theory from North Carolina in the 
FEIS on the basis that it is based on speculation and conjecture. The origins of the Sioux in the 
FEIS should have been based on the history and testimony from Lakota spiritual leaders such as 
Pete Catches and Leonard Little Finger, and Sioux historians such as Johnson Holy Rock and Vine 
Deloria, Jr.7 

l Mooney, James. 1895. "Tltt' Sfrnu111 rrihiw ci(thl! East." Bureau of American Ethnology Bulletin. 22: I 101 . 

4 Hodge, Frederick Webb, Ed. Handbook of American Indians North of Mexico. Bureau of American Ethnology and 
the Smithsonian Institution, p. 796 ( 1906), (Reprinted in New York: Rowman and Littlefield, 1971. ISBN 1-58218-
748-7). 

5 Id. 

6 Gonzalez, Mario "The Black Hills: The Sacred Land of the Lakota and Tisistsistas," Cultural Survival Quarterly, 
p. 62 (Winter, 1996). 

' Little Finger, Holy Rock and Deloria on quoted on p. 27. 
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The FEIS also omits a discussion that ancient petroglyphs in the Black Hills that have been 
identified as Lakota in origin. (Linea Sundstrom, Storied Stone: Indian Rock Art in the Black Hills 
Counlly (March 22, 2004). In the Sundstrom book Storied Stone, she states in part that: 

Ancient petroglyphs and paintings on rocky cliffs and cave walls preserve the symbols 
and ideas of American Indian cultures. From scenes of human-to-animal transformations 
found in petroglyphs dating back thousands of years to contact-era depictions of eagle 
trapping, rock art provides a look at the history of the Black Hills country over the last 
ten thousand years. Storied Stone links rock art of the Black Hills and Cave Hills of 
South Dakota and Wyoming to the rich oral traditions, religious beliefs, and sacred places 
of the Lakota, Cheyenne, Kiowa, Mandan, and Hidatsa Indians who once lived there. 

Based on the historical record documented by individuals studying the Lakota and their 
movements, we have continued to layer our Oral Knowledge of our Elders on our connection to 
the Black Hills and surrounding areas including the areas in eastern Wyoming, i.e., 1851 Treaty 
territory, over the academic record based on numerous studies too many to list here. The 
Sundstrom book is only one example we provide to support our connection to Converse County 
and the surrounding areas in the five-state region of the Great Plains. 

PROTEST NUMBER TWO: The concerns of the OST are articulated in Resolution No. 18-
55XB that was submitted to BLM and discussed at the April 17-18, 2018 government-to­
government consultations meetings at the Prairie Wind Casino Hotel between BLM, OST and 
other tribes. The OST protests the failure of BLM for withholding Resolution No. 18-SSXB 
(Exhibit "B") and failing to address each of the OST's concerns in the resolution in the FEIS, 
and also for withholding BLM's notes containing the comments made by both BLM and OST 
officials, and officials from other tribes who participated in the April 17-18, 2018 govemment­
to-government consultations, all of which should have been included in the DEIS. 

PROTESTG NUMBERE THREE: In the July 10-11, 2018 government-to-government 
consultations at the Pierre Chamber of Commerce Building, BLM stated that whatever was 
provided on these two days of consultations would be considered in the DEIS and a BLM 
RESPONSE will be given at that time to questions of the tribes. OST has an interest in learning 
what became of all the issues they raised and why BLM failed to include these meeting notes in 
the comment section of the DEIS. Because BLM stated the comments will be included in the 
DEIS, OST protests the failure ofBLM for withhold the meeting notes containing comments 
given to BLM by OST and other tribes that were supposed to be included in the DEIS. 

Statement of Reasons 

The OST contends that there are reasons why it is protesting the FEIS. The OST believes that 
"the statutory requirements contained in the National Environmental Policy Act (NEPA) have 
not been met." The basis for this protest against the FEIS for the Converse County Oil and Gas 
Project are identified in the Interest of Protest listing above and for reasons to be outlined below. 

s 



(a) The BLM have failed to meet the requirements of NEPA 

The NEPA obligates every Federal agency to prepare an adequate environmental impact 
statement before talcing any major action, which includes issuing a Record of Decision ("ROD") 
and issuing a license or permit approval. The statute does not permit an agency to act first and 
comply later. And it also does not permit an agency to condition performance of its obligation on 
a showing of irreparable harm. There is no such exception in the statute. 

The NEPA requires federal agencies to prepare a detailed Environmental Impact Statement (EIS) 
for any "proposed" major federal action that "significantly affect(s) the quality of the human 
environment," 42 U.S.C. § 4332(2)(C), including granting a license, see 10 C.F.R. § 51.20(b)(8). 
Further the National Historic Preservation Act (NHPA), as amended in 1992, requires Federal 
agencies to initiate consultation including fulfilling its responsibilities regarding consultation 
with Native American tribes under the NHPA, 54 U.S.C. § 306108. 

The OST contends that the BLM Authorizing Officer Stephanie Connolly failed to develop and 
complete the minimum requirements of NEPA. The BLM Authorizing Officer Stephanie 
Connolly also failed her responsibilities overseeing the NEPA process which required her to 
develop a complete record listing "all" commenters to the DEIS and the FEIS. By these actions 
she limited BLM RESPONSEs to certain detailed comments on treaty rights and water rights 
from the GPTW A; and failed to list the OST comments and concerns in Resolution No. 18-
SSXB, and comments on the DEIS provided at the government-to-government consultation 
meetings held at the Prairie Winds Casino Hotel on April 17-18, 2018, on the Pine Ridge 
Reservation and the Pierre Chamber of Commerce Building on July 10-11, 2018. 

NEPA requires that "all agencies of the Federal government shall ... include in every 
recommendation or report on proposals for ... major Federal actions significantly affecting the 
quality of the human environment, a detailed statement by the responsible official" on: 

1. The environmental impact of the proposed action; 

2. The environmental impact of the proposed action; 

3. Any adverse environmental effects which cannot be avoided should the proposal 
be implemented; 

4. Alternatives to the proposed action; 

5. The relationship between local short-term uses of man's environment and the 
maintenance and enhancement oflong-term productivity; and 

6. Any irreversible and irretrievable commitments of resources which would be 
involved in the proposed action should it be implemented. 
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42 U.S.C. § 4332(2)(C). The statutory provision requires agencies to take a "hard look" at 
environmental consequences before undertaking any such action. 8 The environmental effects 
that must be assessed include "aesthetic, historic, cultural, economic, social, or health" effects. 
40 C.F. R. § 1508.8(b); see 42 U.S.C. § 4331(b)(4) (declaring that "preserv[ing] important 
historic, cultural, and natural aspects of our national heritage" is an element of national 
environmental policy). 

The statute's requirement that a detailed environmental impact statement be made for a 
"proposed" action makes clear that agencies must take the required hard look before taking that 
action.9 

b.) A summary of continuing reasons is submitted herein, which includes but not limited to, 
the following: 

1.) The Oglala Sioux Tribe protests BLM Authorizing Officer Stephanie Connolly for 
prohibiting the disclosure of comments made by OST and other Tribes; and failing to 
include the BLM meeting notes of a govemment-to-govemment consultation meeting 
initiated by the Bureau of Land Management (BLM) with the Oglala Sioux Tribe, and 
other Sioux Tribes, at the Pierre Chamber of Commerce, Community Room -800 W 
Dakota Ave, Pierre, South Dakota into the record of the Draft Environmental Impact 
Statement for Converse County Oil and Gas Proiect. 

The OST on two separate occasions have met with BLM in a government-to-government 
consultation meeting, one in April 2018 at the Pine Ridge reservation; and another at Pierre, 
South Dakota in July 2018. At both meetings BLM remained in these two meetings accepting 
concerns and were provided comments on the adverse effects the Operators Group will produce 
if the Converse County Oil and Gas Project Environmental Impact Statement were to be 
approved. 

BLM Authorizing Officer Stephanie Connolly failed to fulfill her responsibilities to gather and 
include all comments into the DEIS. The OST governing body has lost the ability to raise and 
voice their concerns regardless if the people on Pine Ridge reservation are the closest Indigenous 

8 See Robertson v. Met/tow Valley Citizens, 490 U.S. 332, 350 (1989). ("The sweeping policy 
goals announced in I 01 of NEPA arc thus realized through a set of "action-forcing" procedures 
that require that agencies taken "' hard look' at environmental consequences ... and that provide 
for broad di~scmination of rcleYant cn\'ironmcntal information .. ). 

9 See, e.g., Pub.Emps.for Envtl. Responsibility v. Hopper, 827 F.3d 1077, 1081 (D.C. Cir. 2016) 
(holding that an agency's decision to issue a lease for a wind power project "without first 
obtaining sufficient site-specific data ... violated" NEPA (internal quotation marks omitted)); New 
York v. Nuclear Regulatory Comm 'n, 681 F.3d 471,476 (D.C. Cir. 2012) ("Under NEPA, each 
federal agency must prepare an [EIS] before taking a 'major Federal action• significantly 
affecting the quality of the human environment."' (quoting 42 U.S.C. § 4332(2)(C))). 
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people to this project area. Because of that this FEIS cannot move to a Record of Decision 
(ROD) and we request the BLM and Wyoming State Director not to approve this FEIS move to a 
ROD because of these outlined "deficiencies." See Exhibits "C" and "D" (Notes: Government­
to-Government Consultation for Converse County EIS), Pierre Chamber of Commerce, 
Community Room, 800 W Dakota A VE, Pierre, South Dakota. 

It was pointed out that true consultation has not occurred and must still occur. Toe issue ofBLM 
having limited authority on split estate issues when private landowners who agreed to have 
access to the federal minerals below their land but refuse to have identification of historic 
properties identified or historic properties of religious and cultural significance. Toe issue of 
human remains is also a huge concern given the state law in Wyoming allows for the private 
landowner to own human remains found on their land. The OST objects to this and protests 
landowners controlling disposition of our relative, their burial site and ownership of their grave 
goods or funerary objects. 

2.) The OST protests the failure of BLM to respond in the Draft EIS on the letter dated 
March 12, 2018 of the Great Plains Tribal Water Alliance (GPTW A) that identified 
adverse impacts to the treaty rights of the Oglala Sioux Tribe, and other treaty tribes, and 
this letter is incorporated in its entirety herein as Exhibit "A" 

OST has the potential to receive the most residual adverse effects this type of infrastructure 
development can produce including Converse County Oil and Gas Project. 

The OST allege that the DEIS failed to adequately identify the environmental effects on OST 
and other tribes, their cultural, religious, historical-prehistoric resources, burials, and sacred sites. 
These resources are not only Federal Trust Assets-trust resources they are protected by the Fort 
Laramie Treaty of 1851, Federal law, and Executive Orders. (GPTWA March 12, 2018, p.6, 
para. 3) 

The DEIS failed to identify the concerns of OST and other tribes, which subsequently affected 
the responses in the Supplemental EIS and the FEIS. By this action ofBLM, their decision failed 
to carry over the consultation concerns of OST that could have been placed into the NEPA 
record in the DEIS; which included the lack of consultation (BLM Notes July 10-11, 2020); and 
the lack of fulfilling BLM's trust responsibility to trust resources by not addressing treaty rights 
of OST and other tribes 1°. (See GPTWA Comments p. 2, para 5, line 1). 

A core requirement o/NEPA is that an agency decision maker must consider an adequate 
environmental review before deciding on a licensing, permitted action or approval. If OST 

1° Federal agencies, as part of the Federal Government, are the trustee of the OST and other Sioux tribes and must 
always act in their best interests in approving federally sanctioned energy projects on their aboriginal/treaty lands 
such as the Converse County Oil and Gas Project. See Cove/a Indian Community v. FERC, 895 F.2d 581 (9th Cir. 
1990) (all government agencies have "fiduciary" responsibilities to tribes, and must always act in their interests of 
the beneficiaries); and Blue Legs v. U.S. Bureau of Indian Affairs, 867 F2d 1094, 100 (8th Cir. 1989) ("lT)he existence 
of a trust duty between the United States and an Indian or Indian tribe can be inferred from the provisions of a 
statute, treaty or agreement, reinforced by the undisputed existence of a general trust relationship between the 
United States and the Indian people"). 
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allows the BLM to supplement and cure an inadequate NEPA document after the agency has 
already made a licensing decision, the fundamental purpose of NEPA is lost and opens the FEIS 
to be challenged. 

As provided here, the comments to the GPTWA and BLM's responses are unacceptable. The OST 
provided these entries from the DEIS listing of commenters and provides BLM 's response. 
Because BLM responded as "beyond the scope of this DEIS" it does not address the concerns of 
GPTWA and OST. Because of this the position of OST is this DEIS is inadequate, does not fulfill 
the "hard look" required by NEPA from a Federal agency and renders the DEIS and FEIS 
"deficient." We provide the following comments ofGPTWA and BLM responses to justify our 
position. 

GPTW A Comments and BLM Responses in DEIS 

NO4/0211 Under the Winters Doctrine, Indian Tribes possess water rights for all present and 
future beneficial uses to waters arising on, flowing through, bordering, and subsurface to the 
Reservation and Treaty lands. Water rights are Treaty rights, implicitly reserved in the Treaties 
in order for the Reservations to become permanent homelands for the Tribes. (Felix S. Cohen's 
Handbook on Federal Indian Law §19.93 (2011 ed.)). The DEIS contains no mention of the 
reserved water rights of the Great Sioux Nation to the Cheyenne River, even though its waters 
are potentially impacted by the preferred alternative. 

BLM RESPONSE: Issues concerning water rights, boundaries and treaty rights are beyond of 
the scope of this EIS. 

N04/03 The Cheyenne River is an extremely important water source for the Great Sioux Nation, 
and it flows into the Missouri River, the primary water source for the Water Alliance Tribes. The 
Oglala Sioux and other Tribes of the Sioux Nation possess reserved water rights to the Cheyenne 
River, downstream from the Converse County Oil and Gas Project. All of the Tribes of the Great 
Sioux Nation possess extensive water rights to the Missouri River main stem, of which the 
Cheyenne is a major tributary. The Powder River is a tributary to the Yellowstone River, which 
flows into the Missouri River. The Powder River is also an important watershed for the Lakota. 
This area comprises the Tribes' traditional hunting grounds and is unceded Treaty land of the 
Sioux. Under Article 16 of the Fort Laramie Treaty of 1868: The United States hereby agrees 
and stipulates that the country north of the North Platte River and east of the summits of the Big 
Hom Mountains shall be held and considered to be unceded Indian territory, and also stipulates 
and agrees that no white person or persons shall be permitted to settle upon or occupy any 
portion of the same, without the consent of the Indians .. . (15 Stat. 639). Thus, the Sioux Nation 
enjoys extensive Treaty rights in the project area, including reserved water rights to the Missouri 
River and Cheyenne River downstream from the project area. Significantly, Indian water rights 
include the right to adequate water quality for all beneficial uses. "Upstream, non-Indian users 
may be required to limit their diversions as necessary to achieve or preserve the required quality 
of tribal water rights." (Cohen's Handbook on Federal Indian Law §19.93). In the Draft EIS, the 

11 GPTWA Comments: Start on page H-91 of the DEIS [For whatever reason the comments start at (02). (N04 
Represents Doc ID) (02 Represents Comment ID). 
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BLM failed to consider the existence of downstream Tribal water claims to the Cheyenne River, 
and the potential adverse impacts to these waters that may result from the project. 

BLM RESPONSE: See BLM RESPONSE to comment NO$-02 

N04/04 In fact, the Draft EIS erroneously states "There are still substantial portions of the annual 
surface water volumes available for new uses in the ... Cheyenne river drainage." (BLM, Draft 
EIS, p. 3.16-6). This statement appears designed to justify the significant upstream water 
diversions associated with the oil and gas project. Indian water claims in the Cheyenne River 
basin remain unresolved, and the BLM suggestion that there is substantial available water for 
non-Indian development conflicts with Indian water claims to the Cheyenne River. 

BLM RESPONSE: The purpose of the NEPA (EIS) process is to disclose potential project 
impacts. The BLM appreciates that you have identified your specific concerns regarding the 
impacts disclosed in the DEIS. Issues concerning water rights, boundaries and treaty rights are 
beyond of the scope of this EIS. 

N04/05 Moreover, the preferred alternative poses a risk of contamination to the Cheyenne River 
and its headwaters, further jeopardizing Tribal water rights in the Cheyenne watershed. This is 
evidenced on page 3 .16-16 of the Draft EIS: "Within the Northeast Wyoming River Basin, there 
are several streams in portions of Converse County that are also rated as high or medium-high 
sensitivity because of the interaction with groundwater, including Antelope Creek, Dry Fork 
Cheyenne River, the confluence of Dry and Lightning creeks, and Box Creek." Thus, the 
groundwater is jeopardized by fracking and the injection of waste water, and the groundwater 
"interrelates" with surface water in the Cheyenne River headwaters. For these reasons, the Draft 
EIS violates the Winters Doctrine water rights of the Tribes of the Great Plains Tribal Water 
Alliance. 

BLM RESPONSE: As described in the EIS (Section 4.16.1.2), hydraulic fracturing and injection 
of waste water would have a very small potential to contaminate useable groundwater. 

N04/06 The diversion of ground water for oil and gas development in this area is already 
considerable, with 12,400 acre-feet in current production. (BLM, Draft EIS, p. 3.16-23). 
Nevertheless, the Draft EIS fails to accurately describe the future water diversions that will be 
required for the Converse County Oil and Gas Project. It states on page 3 .16-20, "Based on a 
Water White Paper provided by the OG (owner group) for the Project, water requirements per 
well can range from 6.1 to 12.3 acre-feet." 

BLM RESPONSE: See BLM RESPONSE to Comment Bl 1-154. 

N04/07 The Converse County Oil and Gas Project would significantly accelerate oil and gas 
development and magnify the impacts in the affected water basins. A total of 5,000 new wells 
would be authorized. Consequently, based upon the oil companies' estimate, the water 
requirements will range from 30,500 acre feet to 61,500 acre-feet (5,000 wells multiplied by 6.1-
12.3 acre-feet per well). That is too wide of a range to accurately determine the impacts of the 
water diversions on the water resources in the affected area. The Draft EIS lacks sufficient data 
to determine the environmental impacts of the significant water withdrawals associated with the 
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Converse County Oil and Gas Project. The Council on Environmental Quality regulations 
governing NEPA require an EIS to "include the environmental impacts of alternatives ... It shall 
include discussions of direct impacts and their significance." ( 40 CFR § 1502.15). The Draft EIS 
fails to adequately evaluate environmental impacts of the preferred alternative, because it does 
not disclose the water requirements for 5,000 new oil and gas wells. 

BLM RESPONSE: The Draft EIS discloses the water use associated with the proposed project 
in Section 2.4.3.4. Baseline conditions for water resources are discussed in Section 3.16 and 
impacts are discussed in Section 4.16. Note that the text has been revised to include updated 
water use numbers provided by the Operator Group. 

N04/08 Nevertheless, the BLM gives different estimates of water use on page 4.16-14. This 
section states, "Under Alternative B (the preferred alternative), 5,000 wells would be drilled over 
a 10-year period. Water for drilling operations primarily would be from groundwater sources and 
would be approximately 7,000 acre-feet per year or an average of 13.1 acre-feet per well." 
(BLM, Draft EIS, p 4.16-14). On page 3.16-20 the BLM utilizes industry estimates of 61,500 
acre-feet of ground water withdrawals over a 10-year period, and on page 4.16-14 the BLM 
estimates total water use to be 70,000 acre-feet. Thus, the BLM utilizes wildly different water 
diversion estimates in different parts of the Draft EIS. 

BLM RESPONSE: Comment noted. According to the comment, "on page 3.16-20 the BLM 
utilizes industry estimates of 61,500 acre-feet of ground water withdrawals over a 10-year 
period." The 61,500 acre-feet is not in the text of page 3.16-20. 

N04/09 Moreover, the BLM relied upon incomplete and outdated data on the groundwater 
resources. The Draft EIS states that "Groundwater flow in the entire CCPA (project area) is not 
well documented due to a lack of monitoring wells." (Id p. 3.16-15). There is considerable 
reliance on an outdated study by Hochkiss and Levings published in 1986. That is inadequate for 
a baseline evaluation of impacts to groundwater. 

BLM RESPONSE: The commenter did not mention the more recent citations in the same 
sentence, which include Thamke, et al. (2014) and Long et al. (2014) that are in substantial 
agreement with the Hotchkiss and Levings (1986). 

N04/10 Significantly, the location of points of diversion are not identified. The Draft EIS opines 
that "all water for the Project would be obtained from these 50 new wells." (Id. p. 4.16-14). The 
BLM assumes that the wells would be "equally distributed" throughout the project area. Id. That 
unverified assumption leads to the conclusion of"isolated and very localized cones of 
depression" in the affected aquifers. (Id.). The conclusions relating to impacts on ground water 
resources are based upon unveri fled assumptions of the locations of the points of di version, and 
therefore lack credibility. 

BLM RESPONSE: Without site-specific information, a programmatic EIS cannot predict where 
future wells are going to be placed. Reasonable assumptions have been made, which is why the 
groundwater model ran two general hypothetical cases, one with distributed well locations and 
the other with closely spaced wells. 
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N04/ l l In sum, the BLM totally ignores the existence of Indian water claims in the Cheyenne 
River watershed, and fails to disclose the potential impacts of contamination to Indian waters. 

BLM RESPONSE: See BLM RESPONSE to comment N04-02. 

N04/12 The estimate of water use lacks credibility. 

BLM RESPONSE: See BLM RESPONSE to Comment Bl 1-154. 

N04/I 3 There is insufficient information on the potential impacts to Indian water rights from the 
very high intensity development contemplated in the preferred alternative. The Draft EIS fails to 
disclose the impacts of the preferred alternative on Indian water rights, in violation of NEPA. 

BLM RESPONSE: See BLM RESPONSE to comment N04-02. 

N04/1 4 The Draft EIS fails to adequately evaluate the potential environmental impacts of water 
contamination and air pollution from hydraulic fracturing (fracking). It states on page 4.16-14, 
(B)y applying the spill rate discussed for Alternative A (0.5 percent in a given year) to the 
number of wells that would he drilled in one year under Alternative B there potentially would be 
less than 3 spill incidents to affect groundwater in l year. It is not certain how many disposal 
wells would be drilled in any given year, therefore, this calculation considers only oil and gas 
production wells. (Id. p. 4.16-14). Thus, the BLM underestimates the percent chance of 
migration from a fracked well, and ignores the significant environmental risk posed by the 
injection of waste fluid. The Draft EIS utilizes the 0.5 percent figure for estimating well failures. 
Based upon that figure, BLM concludes that "no impacts to usable waters from hydraulic 
fracturing would be expected." (Id. p. 4.16-15). That conclusion is contradicted by data and is 
blatantly erroneous. The 0.5 percent estimate for well failures is too low. According to Anthony 
R. Ingraffea, a recognized expert at Cornell University, the frequency of well casing failures in 
the Marcellus Shale may be as high as 7 percent - 14 times higher than BLM' s estimate for 
Converse County. (Anthony R. Ingraffea, Fluid Migration Mechanisms Due to Faulty Well 
Design and/or Construction: An Overview and Recent Experiences in the Marcellus Shale Play, 
pp. 8-9, 
http://www.damascuscitizensforsustainabilty.org/wpcontent/uploads/2012/ l l /PSECementFailure 
sCauseRat eAnalysislngraffea.pdt). Studies documenting ground water contamination in close 
proximity to frack wells abound, but BLM ignores them. (E.g. Ingraffea (2012); Avner Vengosh 
et al., A Critical Review of the Risks to Water Resources from Unconventional Shale Gas 
Development and Hydraulic Fracturing in the United States, www.pubs.asc.org/est (2014); U.S. 
Environmental Protection Agency, Draft Investigation of Groundwater Contamination near 
Pavilion, Wyoming (2011 ), https:/www .epa.gov/sites/production/files/ 
documents/EPA_ReportOnPavilion_Dec-8-2011.pdt). In doing so, the Draft EIS contains 
erroneous conclusions that vastly underestimate the risk posed to groundwater, and, as 
groundwater interacts with surface water in the project area, to the Cheyenne, Platte and Powder 
Rivers. 

BLM RESPONSE: Thank you for expressing your concerns. The BLM has based its estimates 
of number of spills that could impact groundwater on available recent literature sources 
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appropriate to the proposed development in the CCP A and current regulatory programs such as 
the State of Wyoming's UIC program. 

N04/15 Methane gas contamination is a significant concern, but is not properly evaluated by 
BLM. As reported by Vergosh, "reports of stray gas contamination in some unconventional shale 
gas development in the northeastern Appalachian Basin (U.S.) and Montney and Hom River 
Basins (Canada) may be associated with leaking of oil and gas wells." (Vergosh, Environ. Sci. 
Technol.2014, p. 8338). A Study by the National Academy of Sciences determined that average 
methane concentrations in domestic wells near fracking sites were 1 7 times higher than wells in 
inactive areas. (Stephen G. Osborn et al., "Methane Contamination of Drinking Water 
Accompanying Gas-well Drilling and Hydraulic Fracturing," Proceedings of the National 
Academy of Sciences 108 no. 20, (May 17, 2011) 
http://www.pnas.org/content/early/2011 /05/02/ I I 00682108. full. pdf+html ). The concentration of 
methane was found to be proportionate to the distance from the frack site. 

BLM RESPONSE: Information on stray methane gas has been added to the subsection entitled 
"Groundwater Contamination from Other Sources." Biogenic methane gas occurs in coals and 
sandstones in the Lower Tertiary rocks in the basin. If coal seams and associated gas-charged 
sandstones are used as water sources (aquifers), there is potential for methane gas hazards. This 
methane gas hazard is not caused by hydraulic fracturing. 

N04/16 A recent study evaluated the mobility of contaminants found in fracking fluids, and 
reached troubling conclusions. (Jessica D. Rogers et al., A Framework for Identifying Organic 
Compounds of Concern in Hydraulic Fracturing Fluids Based on Their Mobility and Persistence 
in Groundwater, www.pubs.asc.org/est (2015)). The study found: Of996 organic fracturing fluid 
compounds identified by the U.S. Environmental Protection Agency and FracFocus for four 
states, data were available to perform an additional screening of 659 compounds for sufficient 
mobility and persistence to reach a water well under fast and slow groundwater transport 
scenarios. For the fast transport scenario, 15 compounds identified on at least 50 FracFocus 
reports were predicted to have an elevated exposure potential. (Environ. Sci. Technol. Lett. 2015, 
p. 158). 

BLM RESPONSE: The migration of the chemicals is constrained because of factors such as 
limited fracture height, gradients that inhibit upward flow, local geologic conditions, and the 
extremely low permeability of the shale beyond artificially created fractures. 

N04/l 8 The Environmental Protection Agency (EPA) issued a draft report in 2011, in BLM 
RESPONSE to concerns expressed by residents of Pavilion, Wyoming, with potential 
contamination of their drinking water wells from nearby fracking. EPA groundwater sampling 
confirmed the fears of Pavilion community members: 6 Detection of high concentrations of 
benzene, xylenes, gasoline range organics, and total purgeable hydrocarbons in ground water 
samples from shallow monitoring wells near pits indicates that pits are a source of shallow 
ground water contamination in the area of investigation. Pits were used for disposal of drilling 
cuttings, flowback and produced water. There are at least 33 pits in the area of investigation. 
(EPA 2011, p. 33). 
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BLM RESPONSE: The conditions at Pavillion are different from the CCPA in that the 
hydrocarbon-bearing formation at Pavillion is also the aquifer used for water supply. The initial 
study by the USEP A did not account for other potential sources of contaminants not sourced by 
oil and gas operations such as contaminated septic systems, poorly maintained water wells, 
maintenance shop sumps, fuel tanks, chemical tanks, unlined dipping vats, unpermitted waste 
dumps, and animal confinement areas. 

N04/19 A follow-up study by the U.S. Geologic Survey confirmed elevated levels of specific 
conductance, pH, methane, ethane ad propane. (USGS, Groundwater-Quality and Quality­
Control Data for Two Monitoring Wells Near Pavilion, Wyoming, p. 26 (2012)). Indeed, in 
Pavilion, the groundwater supplies for an entire community were polluted, with no feasible 
remediation. The health of farm animals was affected, with livestock suffering blindness and a 
high rate of stillborn births. 

BLM RESPONSE: See BLM RESPONSE to Comment N04- l 8. 

N04/2 l BLM totally ignored the experience in Pavilion. With respect to the contamination of 
groundwater from fracking fluids, BLM wrote: (N)o impacts to usable waters from hydraulic 
fracturing would be expected ... (D)ue to the physical constraints on fracture growth and 
regulatory requirements, there would be an extremely low risk of impacts to usable waters and 
the risk would not change because of the increased number of wells to be drilled. (BLM Draft 
EIS, p. 4.16-15). Geophysical constraints are diminished by the fracking process itself - the 
injection of fracking fluids under extremely high pressure creates fractures and fissures, causing 
new pathways for the migration of contaminants. Indeed, Rogers et al. documented that 
numerous contaminants common in fracking fluid are mobile and persistent. The Draft EIS lacks 
sufficient data to support the finding of no risk to groundwater. Available studies raise concern 
with groundwater contamination from fracking fluids, and the experience of Pavilion bears this 
out. 

BLM RESPONSE: See BLM RESPONSE to Comment N04- l 6. 

N04/23 With respect to contamination from produced water, the Draft EIS states: Impacts due to 
surface spills under Alternative B (the preferred alternative) still present a very small risk to 
groundwater ( due to) the small volume of expected spills, the low spill rate, and the regulatory 
requirements to remediate spills of potentially hazardous materials. (BLM, Draft EIS, p. 4.16-
15). The Draft EIS discloses that the preferred alternative will result in the production of 
significant volumes of waste water. However, it does not disclose how the waste water will be 
disposed of or recycled. In fact, the report identifies "a potential shortage of injection capacity 
under Alternative B." (Id. p. 4.16-16). Thus, "Evaporation ponds could provide excess disposal 
capacity as well." (Id.) 

BLM RESPONSE: Comment noted. The remainder of referenced paragraph states that 
increased disposal well capacity could be obtained by converting underperforming production 
wells to water disposal wells. In addition, evaporation ponds could provide the excess disposal 
capacity. 
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N04/24 The use of surface storage ponds could increase run-off and contamination. The ponds 
attract wildlife, which are already stressed by the current level of oil and gas development. The 
ponds also intensify harmful air emissions. As explained by Vengosh: Spills or leaks of 
hydraulic fracturing and tlowback fluids can pollute soil, surface water, and shallow groundwater 
with organics, salts, metals, and other constituents. A survey of surface spills from storage and 
production facilities at active well sites in Weld County, Colorado that produces both methane 
gas and crude oil, showed elevated levels of benzene, toluene, ethylbenzene, and xylene (BTEX) 
components in affected groundwater. (Vengosh, 2014, p. 8340). 

Thus, there is extensive literature documenting concerns with ground and surface water pollution 
from fracking. The BLM ignored this in the Draft EIS, and accordingly the report lacks adequate 
analysis to support the preferred alternative. At the very least, the impacts of fracking are 
sufficiently controversial and in need of additional study, to justify a more realistic evaluation of 
the risk to ground and surface water. (40 CFR §§108.27(b)(4) & (5)). None of this was done by 
BLM. For these reasons, the no action alternative is required. 

BLM RESPONSE: Comment noted. Impacts from hydraulic fracturing are noted in Section 
4.16.2.2. 

3.) The OST protests the failure of BLM to respond in the Draft EIS on the failure to 
engage in timely, meaningful government-to-government consultation with the OST, other 
treaty tribes and with the GPTW A which OST is a member. 

The OST provides these sections of the section 106 regulations as it appears the staff of BLM 
Authorizing Officer Stephanie Connolly failed to comply with these requirements to be included 
in the DEIS. These sections are referenced to show the required consultation. 

The OST along with the other tribes claim all cultural sites and historic and prehistoric resources, 
sacred sites, burials, and environmental resources as resources of "religious and cultural 
significance to tribes." (36 CFR § 800.2 (C) (2)) 

The OST alleges that BLM failed to initiate consultation under section 106 of the National 
Historic Preservation act (NHPA) as amended in 1992 on the findings and determination of 
effects BLM reviewed and concurred with on archaeological reports previously and today. 
Because BLM cannot produce any field notes on any sites visits BLM said happened since 2014 
during the initiation of the DEIS, those consultation process which should have made the NEPA 
record are non-existent. This eliminates the voice of OST and other tribes and diminishes the 
"reasonable and good faith effort." 

The OST alleges the environmental and section 106 records are incomplete for this DEIS in 
relation to consultation. There is no record that BLM consulted on the archaeological surveys or 
site visits with the Tribal Historic Preservation Officers. This issue was brought up at the BLM 
meeting in Pierre, South Dakota government-to-government consultation meeting. OST raised 
the question, "why aren't the consultation notes with THPO and BLM not in the DEIS?" The 

1S 

50347
Highlight

50347
Highlight

50347
Highlight



BLM has yet to respond to these questions at the Pierre, South Dakota meeting with BLM and 
OST. (BLM Notes July 10-11, 2018) 

OST alleges that the BLM failed to initiate the timing requirement in 36 CFR § 800.1 (c) of 
government-to-government consultation with OST and other tribes. 

36 CFR § 800.1 (c) Timing states: 

The agency official must complete the section 106 process "prior to the approval of the 
expenditure of any Federal funds on the undertaking or prior to the issuance of any 
license." This does not prohibit agency official from conducting or authorizing 
nondestructive project planning activities ... The agency official shall ensure that the 
section 106 process is initiated early in the undertaking's planning, so that a broad range 
of alternatives may be considered during the planning process for the undertaking. 
(NHPA, 54 U.S.C. § 306108). [emphasis supplied]. 

The OST contend if the Converse County Oil and Gas Project FEIS proceeds to a ROD and is 
permitted to go forward without consultation, and not addressing concerns of OST and other 
tribes, a tribal CRM firm will not be able to conduct a survey in a timely manner; and what will 
be lost is consultation on the identification phase ofland survey(s) requirement contained in (36 
CFR § 800.2 (C) (2) (ii) & (D)). BLM staff may contend that consultation was initiated with 
THPO's since 2014 but have not produce any evidence to the contrary. When BLM was asked 
about this information why THPO consultation is not included in the DEIS to establish the 
record for the THPO's, BLM did not reply to this question. These following sections, quoting 
verbatim from the regulations for section 106 will all be lost to the inadequate process BLM staff 
had responsibility to in developing this DEIS. 

36 CFR § 800.2 (C) (2) (ii) states that: 

Section 101 (d) (6) (B) of the act requires the agency official to consult with an 
Indian Tribe . . . that attaches religious and cultural significance to historic 
properties that may be affected by an undertaking. This requirement applies 
regardless of location of such properties." Such Indian tribe ... shall be a 
consulting party." [emphasis supplied]. 

36 CFR § 800.2 (C) (2) (ii) (D) states that: 

When Indian Tribes ... attach religious and cultural significance to historic 
properties off tribal lands, section 101 (d) (6) (B) of the act requires Federal 
agencies to consult with such Indian Tribe .. .in the section 106 process. Federal 
agencies should be aware that frequently historic properties of religious and 
cultural significance are located on ancestral, aboriginal, or ceded lands of 
Indian Tribes. [emphasis supplied]. 

36 CFR § 800.4 (Identification of historic properties) states that: 

(a) " ... the agency official shall: 
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{2} Review existing information on historic properties within the area of 
potential effects, including any data concerning possible historic properties not 
yet identified; 

(3) Seek information, as appropriate, from consulting parties, and other 
individuals and organizations likely to have knowledge of, or concerns with, 
historic properties in the area, and identify issues relating to the undertaking's 
potential effects on historic properties; 

(4) Gather information from any Indian tribe or Native Hawaiian organization 
identified pursuant to§ 800.J(t) to assist in identifying properties including those 
located off tribal lands, which may be of religious and cultural significance to 
them and may be eligible for the National Register, recognizing that an Indian 
tribe ... may be reluctant to divulge specific information regarding the location, 
nature, and activities associated with such sites." [emphasis supplied] 

(b) Identify historic properties. 

"Based on the information gathered under paragraph (a) of this section, and 
in consultation with the SHPOiI'HPO and any Indian tribe ... that might attach 
religious and cultural significance to properties within the area of potential 
effects, the agency official shall take the steps necessary to identify historic 
properties within the area of potential effects. " 

(1) Level of effort. "The agency official shall make a reasonable and good faith 
effort to carry out appropriate identification efforts, which may include 
background research, consultation, oral history interviews, sample field 
investigation, and field survey. The agency official shall take into account 
past planning, research and studies, the magnitude and nature of the 
undertaking and the degree of Federal involvement, the nature and extent of 
potential effects on historic properties, and the likely nature and location of 
historic properties within the area of potential effects ... " 

(2) Phased identification and evaluation. "Where alternatives under consideration 
consist of corridors or large land areas, or where access to properties is 
restricted, the agency official may use a phased process to conduct 
identification and evaluation efforts. The agency official may also defer final 
identification and evaluation of historic properties if it is specifically 
provided for in a memorandum of agreement executed pursuant to § 800.6, a 
programmatic agreement executed pursuant to § 800. l 4{b ), or the documents 
used by an agency official to comply with the National Environmental 
Policy Act pursuant to § 800.8. The process should establish the likely 
presence of historic properties within the area of potential effects for each 
alternative or inaccessible area through background research, 
consultation and an appropriate level of field investigation, taking into 
account the number of alternatives under consideration, the magnitude of the 
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undertaking and its likely effects, and the views of the SHPOITHPO and any 
other consulting parties. As specific aspects or locations of an alternative 
are refined or access is gained, the agency official shall proceed with the 
identification and evaluation of historic properties in accordance with 
paragraphs (b)(J) and (c) of this section." [emphasis supplied]. 

In the beginning of this Letter of Protest in #2, the OST states "BLM Authorizing Officer 
Stephanie Connolly who was responsible for preparing the Draft Environmental Impact 
Statement ("DEIS"). The OST contends there was a breakdown in compliance. 

The OST alleges that the BLM staff failed to assist the Authorizing Officer with providing 
information for the DEIS to comply with "Coordination with the National Environmental Policy 
Act" 36 CFR § 800.8 of the regulations. These requirements to the regulations were ignored or 
forgotten taking away the opportunity of OST and other tribes to engage in the NEPA process. 

§ 800.8 Coordination With the National Environmental Policy Act. 

(a) General principles: 

(I) Early coordination. Federal agencies are encouraged to coordinate compliance with 
section 106 and the procedures in this part with any steps taken to meet the requirements 
of the National Environmental Policy Act (NEPA). Agencies should consider their 
section 106 responsibilities as early as possible in the NEPA process, and plan their 
public participation, analysis, and review in such a way that they can meet the purposes 
and requirements of bath statutes in a timely and efficient manner. 

(2) Consulting party roles. SHPOffHPOs, Indian tribes, and Native Hawaiian 
organizations, other consulting parties, and organizations and individuals who may be 
concerned with the possible effects of an agency action on historic properties should be 
prepared to consult with agencies early in the NEPA process, when the purpose of and 
need for the proposed action as well as the widest possible range of alternatives are under 
consideration. 

(3) Inclusion of historic preservation issues. Agency officials should ensure that 
preparation of an environmental assessment (EA) and finding of no significant impact 
(FONSI) or an EIS and record of decision (ROD) includes appropriate scoping, 
identification of historic properties, assessment of effects upon them, 
and consultation leading to resolution of any adverse effects. [ emphasis supplied]. 

BLM produced three EIS's, but they do not contain any analysis of project impacts on the 
cultural, religious, historical-prehistoric resources, burials and sacred sites of the OST and other 
tribes. All three documents are silent on these concern(s) of OST and other tribes. Because of 
this decision by BLM, these cultural, religious, historical-prehistoric resources, burials, and 
sacred sites have now been opened to potential destruction; and will not be identified in any 
tribal cultural survey and catalogued to be included for the FEIS. The appropriate process to 
include at this point is a proposing an alternative process referenced as a "Programmatic 
Agreement (PA) but BLM states BLM at this time are not developing a PA per 36 CFR 800 
regulations. 
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The OST contends that by not including a PA that followed the regulation requirement in 
Subpart C, Program Alternatives, 36 CFR 800.14 into the FEIS, BLM cannot piece-meal the 
DEIS and cannot achieve a ROD. BLM cannot also use 36 CFR § 800.8 to comply with the 
"hard look" clause required in the NEPA process. Based on the lack of a PA attached to the 
FEIS, the FEIS is rendered "inadequate" and is determined "Deficient" by OST and "Objects" to 
the FEIS. 

The FEIS must identify mitigation measures sufficient to protect the OST and other tribes' 
ownership of their cultural, religious, historic-prehistoric resources, burials and sacred 
sites that may be affected by the Converse County Oil and Gas Proiect. This will not be 
achieved because there is no listing in any of the (3) EIS documents of these concerns 
expressed by OST and other tribes. 

Responsibility of BLM Nation-Wide to Environmental Concerns 

Wyoming is one of the country's top energy producers on public lands. BLM works in 
coordination with the State of Wyoming and has the responsibility to offer oil and gas lease 
sales. The BLM Wyoming manages more than 245 million acres of public land located primarily 
in 12 Western states, including Alaska. The BLM also administers 700 million acres of sub­
surface mineral estate throughout the nation. In fiscal year 2018, the diverse activities authorized 
on SLM-managed lands generated $105 billion in economic output across the country. This 
economic activity supported more than 471,000 jobs and contributed substantial revenue to the 
U.S. Treasury and state governments, mostly through royalties on minerals. 

The OST recognizes that the BLM Wyoming has a huge responsibility to consider managing 245 
million acres of public land located primarily in 12 Western states, including Alaska; and 
administers 700 million acres of sub-surface mineral estate throughout the nation. Because of 
this responsibility BLM is encouraged to consider the potential economic growth of Converse 
County and the state of Wyoming. Initiating the NEPA process it gives the public and tribal 
Nations the opportunity to express their concerns and express their treaty rights to this area. 

This does not legally relieve the BLM with the mandates of NEPA because of the economic 
impact this project will have for Wyoming. OST points to the responsible authorizing Federal 
Officer Stephanie Connelly and the staff of the BLM Wyoming office for developing the DEIS 
to consider information collected during this EIS timeline but failed their duty; and BLM failed 
to list the required tribal consultation input outlining OST and other tribes expected impacts 
including the environmental impacts with this project. 

In the FEIS it states that: 

The purpose of this EIS is to evaluate potential impacts resulting from implementing 
future plans and applications related to this proposal; to facilitate the decision-making 
process to approve, approve with modifications, or disapprove the proposed project or 
project components based on an evaluation of the expected impacts; and to the extent 
possible, minimize or avoid environmental impacts. 
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OST contends that there are potentially thousands ofun-recorded/unidentified cultural resources 
and burials within the entire area of CCP A. OST also objects to the five applicants listed as the 
Operator's Group, using only archaeology to control the identification process. OST and other 
tribes want a certified Indigenous Cultural Resource Management (CRM firm) to conduct the 
tribal identification phase survey(s) per 36 CFR 800 Subpart B, and§ 800.3 -to - § 800.6 
contained in the regulations. 

The inevitable destructive and damage may well be perpetrated upon non-renewable cultural, 
religious, historic-prehistoric resources, along with the destruction of our sacred sites and burials 
because of the limiting the comments by OST and other tribes. 

The OST alleges in this "Protest" that compliance to these sections presented here also are not 
visible within the DEIS, the SEIS and the FEIS. Based on our evidence to support a "Protest" of 
OST and other tribes, outlining the purposes stated here why this is "deficient," the FEIS cannot 
proceed to a Record of Decision. 

4.) The OST protests the failure of BLM to respond in the Draft EIS on the: (a) adverse 
impacts to the area affected by the Converse County Oil and Gas Proiect that are Sioux 
Nation Treaty lands under the 1868 and 1851 Fort Laramie Treaties. Executive Order 
1317S prohibits the BLM from violating the Fort Laramie Treaties; and (b) impacts on 
Treaty rights and hunting and fishing rights, in violation of Executive Order 12898 on 
Environmental Justice. 

(a) Historical and present-day structure of the Sioux Nation (Oceti Sakowin) 

The Sioux Nation {also known as the Oceti Sakowin) is comprised of seven divisions: {I) 
Mdewakantonwan; (2) Sissetonwan; (3) Wahpe'kute; (4) Wahpetonwan; (5) Ihanktonwan; (6) 
llianktonwanna; and (7) Titunwan (Teton). Sioux Nation v. United States, 24 lnd. Cl. Comm. 
147, 162 (1970). Divisions numbers (1) through (4) are collectively known as eastern Sioux or 
Santee Sioux. 

The Teton Division is comprised of seven distinct, sovereign bands: (1) Blackfeet; (2) Brule; (3) 
Hunkpapa; (4) Minneconjou; (5) No Bows; (6) Oglala; and (7) Two Kettle. The members of 
these bands currently reside generally on the following reservations in South Dakota: 

Sihasapa (Blackfeet) 
Sicangu (Brule) 
Hunkpapa 
Hohwuju (Minneconjou) 
Itazipco (No Bows) 
Oglala 
Oohenunpa (Two Kettle) 

Cheyenne River and Standing Rock Reservations 
Rosebud and Lower Brule Reservations 
Standing Rock Reservation 
Cheyenne River Reservation 
Cheyenne River Reservation 
Pine Ridge Reservation 
Cheyenne River Reservation 

The Sioux Tribe of the Fort Peck Reservation also includes Hunkpapa, Cut Head Dakota and 
members of various Teton bands. 
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The tribes that are signatory to the 1851 Fort Laramie Treaty include only the Yankton and Teton 
Divisions of the Sioux Nation. Sioux Nation v. United States, 24 Ind. Cl. Comm. 147 (1970) (The 
"Sioux or Dahcotah Nation" with which the United States negotiated at Fort Laramie and in which 
title was recognized by the Treaty of September 17, 1851, included the Teton and Yankton divisions 
of Sioux. Neither the Yanktonais division, nor any of the four eastern divisions were included in the 
tenn "Sioux or Dahcotah Nation"). 

So, today the Sioux tribes who have rights to the Converse County, Wyoming area of the 1851 
Sioux Treaty territory are the Fort Peck Sioux Tribe, Standing Rock Sioux Tribe, Cheyenne River 
Sioux Tribe, Lower Brule Sioux Tribe, Rosebud Sioux Tribe, Oglala Sioux Tribe, and the Yankton 
Sioux Tribe.12 The 1851 Treaty "recognized" the underlying aboriginal Indian title of these tribes to 
the 1851 Treaty area. 

(b) Converse County is unceded 1851 Sioux Treaty lands. 

From a legal perspective, it cannot be disputed that the Teton and Yankton Sioux were signatories to 
the 1851 Treaty, and that Article 5 of the treaty described 60 million acres of territory that included 
Converse County as Sioux territory.'3 24 Ind. Cl. Comm. at 147. And that the 1851 Treaty 
recognized Sioux bands underlying aboriginal title to the area. 

And it also cannot be disputed that Article 5 of the 1851 Treaty also contained the following 
language in regards to Sioux hunting, fishing and travel rights: 

It is, however, understood that, in making this recognition and acknowledgement, the 
aforesaid Indian nations do not hereby abandon or prejudice any rights or claims they may 
have to other lands; and farther, that they do not surrender the privilege of hunting.fishing, 
or passing over any of the tracts of country heretofore described. [ emphasis supplied]. 

What this meant was that, even though the 1851 Treaty recognized the Little Big Hom River and 
Yellowstone River areas as Crow territory and the Republican Fork of the Smokey Hill River as 
Cheyenne territory, the Sioux bands still reserved the right to hunt, fish, and pass over those areas. 
This included the area east of the summits of the Bighorn Mountains and the Yellow Stone River 
territory.14 

12 Several of the historic Sioux bands reorganized under Section 16 of the 1934 Indian Reorganization Act (IRA), 25 
U.S.C. 5123. For example, the Minneconjou, Now Bows, Blackfeet and Two Kettle bands reorganized as one tribe 
called the Cheyenne River Sioux Tribe under the IRA. The Upper Brule band reorganized as the Rosebud Sioux 
Tribe and Oglala Band reorganized as the Oglala Sioux Tribe. The reorganized tribes still retain all their treaty 
rights under 25 U.S.C. §§ 71 and 5128. 

13 Article 5 of the 1851 Treaty described the Teton and Yankton territory as follows: "commencing at the mouth of 
the White Earth River, on the Missouri River; thence in a southwesterly direction to the forks of the Platte River; 
thence up the north fork of the Platte River to a point known as the Red Bute, or where the road leaves the river; 
thence along the range of mountains known as the Black Hills, to the head-waters of the Heart River; thence down 
Heart River to its mouth; and thence down the Missouri River to the place of beginning." 

14 The words "do not abandon or prejudice any rights or claims they may have to other lands" in Article 5 of the 1851 
Treaty included underlying aboriginal title claims to Crow or Cheyenne 1851 Treaty lands that the Sioux bands used and 

21 

50347
Highlight



(c) The Powder River War of 1866-1868 

Unconsented encroachments on the 1851 Treaty territory by the United States and its citizens 
resulted in the Powder River War of 1866-1868 between the United States and the Teton bands. 
Peace was concluded between the United States and the Teton bands by treaty on April 29, 1868 
(15 Stat. 635). The 1868 Treaty provided for a mutual demobilization without terms of surrender 
on either side. 

(d) The 1868 Fort Laramie Treaty 

Also, the 1868 Treaty re-recognized the right of the Sioux bands to hunt in the 1851 Treaty area that 
was described as "unceded" territory land under Article 16 of the Treaty. Articles 11 recognized the 
rights to hunt in the Article 16 unceded territory north of the North Platte River. The Article 16 
unceded territory included the Crow 1851 Treaty territory east of the summits of the Bighorn 
Mountains and the Yellow Stone River territory as long as there were buffalo there to justify a 
chase. In other words, the Sioux retained an expanded hunting right to hunt in both of the unceded 
Sioux and Crow 1851 treaty territories under Articles 16 and 11 of the 1868 Treaty. 

(e) Effect of Article 1 of the 1877 Black Hills Act on Comverse County 

Then Article 1 of the 1877 Black Hills Act (19 Stat. 254) not only confiscated the Black Hills in 
violation of the three-fourths adult male signatures requirement in Article 12 of the 1868 Treaty it 
also provided that "and the said Indians do hereby relinquish and cede to the United States all the 
territory lying outside the said reservation, as herein modified and described, including the 
privileges of hunting; and article 16 of said treaty is hereby abrogated" It is the purported "cession" 
of the Converse County area and the abrogation of Article 16 of the 1868 Treaty that opened 
Converse County up to non-Indian homesteading, and the curre3nt exploitation of 1851 Treaty 
tribes mineral resources. 

(f) Indian Claims Commission fmdings in Docket 74 

In 1976, the ICC concluded its evaluation of the Sioux 1851 territory that included Converse 
County in Docket 74 and awarded monetary compensation for the "cession" of the territory under 
Article 2 and 11 of the 1868 Treaty. See Sioux Tribe v. United States, 38 Und. Cl. Comm. 485, 
485-86, 530 (1976). Then, the ICC rendered its final decision on the merits, land valuation and 
offsets. Sioux Tribe v. United States, 42 Ind. Cl. Comm. 214 (1978). 

The question of off-sets against the monetary award came before the ICC on a motion filed by the 
Docket 74 Sioux tribes for "an order that no offsets, either payments on the claim or gratuities, be 

occupied "for a long time." Sioux Nation l'. United States, 23 Ind. Cl. Comm. 419 [ 1970); Turtle Mountain Band v. 
United States, 23 Ind. Cl. Comm. 315 (1970) ( exclusive use and occupation "for a long time" by a tnbe is sufficient to 
give aboriginal title"). 
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deducted" from the award." Id., 42 Ind. Cl. Comm. at 214. The ICC then found that "[i]n 
detennining whether certain payments made by the United States are consideration for Indian lands 
the Commission must look to see what the parties agreed to" in the 1868 Treaty. Id., 42 Ind. Cl. 
Comm. at 216. 

After examining the history behind the Sioux Docket 74 claim, the ICC found that: 

The Indian Peace Commission presented the proposed treaty to the Sioux bands in a serios 
of councils held in the spring of 1868. * * * At thee councils, after hearing an explanation 
of the tenns of the treaties, the Sioux Generally voiced these sentiments; . . . 2 - they were 
unwilling to cede any of their lands-, .... [ emphasis supplied]. 

Sioux Tribe v. United States, 42 Ind. Cl. Comm. At 224. 

The ICC further found that: 

From this recitation it is clear that, based on the presentation of the United States 
negotiators, the Indians cannot have regard the 1868 Treaty as a treaty cession. Nowhere in 
the history leading up to the treaty or in the negotiations themselves is there any indication 
that the Untitled States was seeking a land cession or that the Sioux were willing to consent 
to one. On the contrary, the evidence is ovenvhelming that the Sioux would never have 
signed the treaty had they thought they were ceding any land to the United States. * * * 
Thus, the context of our inquiry, any payments made by the United States cannot be 
construed as consideration for the lands ceded. [ emphasis supplied]. 

Sioux Tribe v. United States, 42 Ind. Cl. Comm. at 226. 

In reaching that detennination, the ICC found that the historical evidence indicates that: 

()) The Indians would fight to the death to retain the Powder River country, 42 Ind. Cl. 
Comm. At 241; 

(2) Two Lance, a Two Kettle, indicated that his people did not want to give up their land, 
Id. at 241; 

(3) One Hom stated that the Sioux would never cede their country, Id. at 248; 
(4) Sitting Bull announced that he had no intention of selling any land to the whites; Id. at 

249; 
(5) General Sanborn added that the government understood "when you tell us that you don't 

want to receive any present, that you don't wish to be thought of as selling your land. 
We are not going to give you the goods in exchange for any land .. . . "; Id. at 251 ; and 

(6) After the terms concerning the extent of Sioux territory and the provisions keeping out 
white people were read to him, Red Cloud finally signed the treaty, Id. at 252. 

Then, the ICC made this surprising conclusion: 

[W]hat ever the intentions of the signatory parties, the 1868 Treaty did in fact effectuate a 
cession. * * * The history of this case makes it clear that the treaty was an attempt by the 
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United States to obtain peace on the best terms possible. Ironical/v, this document, 
promising harmonious relations, effectuated a vast cession of/and contrary to the 
understanding and intent o(tl1e Sioux. ... [T]he defendant may not offset any part of the 
cost of these goods and services as payments on plaintiffs' claim for compensation. 
[emphasis supplied]. 

Sioux Tribe v. United States, 42 Ind. Cl. Comm. at 229. 

(g) The United States offer to the Docket 74 Sioux tribes to settle Docket 74 

In 1980, the Court of Claims remanded Docket 74-A to its trial division (United States Claims Court), 
since the life of the Indian Claims Commission terminated in 1978 and all pending cases in the ICC 
were transferred to the Court of Claims. The Claims Court determined on remand that the only issue 
remaining in the case concerned the amount of offsets to be allowed against the $43,949,700 land 
valuation award. The United States made an offer to the tribal claims attorneys in 1978 to settle the 
offset issue in docket 74-A for $4,200,000. The attorneys accepted the offer with conditions. The 
conditions were rejected by the United States, but the original offer was left open. The claims 
attorneys subsequently recommended acceptance of the offer to the Sioux tribes. See Cheyenne River 
Sioux Tribe v. United States, 806 F.2d I 046 (Fed. Cir. 1986). The Sioux tribes rejected the offer and 
demanded (among other things) the return of all federal lands to the 48 million acre area. 

In 1983, the United States renewed its offer to settle the offset issue in Docket 74. The Sioux tribes 
refused to consider the offer. The Claims Court then ordered the Sioux Tribes' counsel to formally 
present the settlement offer to the tribes, and further directed the tribes, through their governing 
bodies, to consider and act upon the offer. Sioux Tribe of Indians v. United States, 3 Cl. Ct. 536 
(1983). 

In 1983 and 1984, the Oglala Sioux Tribal Council passed two resolutions to withdraw form 
Docket 74 because it did not want to be a party to the U.S. Government's perpetuation of fraud 
on its own tribal members. Resolutions Nos. 83-160 and 84-47. The Claims Court and later the 
Federal Circuit Court of Appeals on appeal would not allow OST to withdraw from the case. 

In 1985, the Claims Court entered an order implementing the government's settlement offer of 
$39,749,000 as its final judgement and terminated Docket 74. Sioux Tribe of Indians v. United States, 
8 Cl. Ct. 80 (1985). The court concluded that Docket 74 had become "an uncontrolled quagmire" and 
that "[t]he simple fact that four of the reservation tribes are refusing to accept any settlement or award 
of this court, which does not include the return of their land, is indicative of the plaintiffs [sic] refusal 
to comprehend, after 35 years of litigation, that this Court can only award money judgements. The 
OST appealed the Claims Court's decision terminating Docket 74 to the US Court of Appeals for the 
Federal Circuit. 

In 1986, the Federal Circuit held that the claims court improperly imposed upon the parties a 
settlement offer to which they had not consented, vacated the $39,749,700 award, and remanded the 
case to the Claims Court "for further proceedings in accordance with this opinion." Cheyenne River 
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Sioux Tribe v. United States, 806 F.2d 1046 (Fed. Cir. 1986). The Federal Circuit made a suggestion 
to the U.S. attorney and claims attorneys on how to bring closure to Docket 74: 

"In vacating the judgment of the Claims Court and remanding for further proceedings, we are 
not suggesting that a complete trial on all of the oflset issues will be required ... (T]he parties 
may be able to stipulate the total dollar amount of various categories of offsets to which the 
government is entitled. ff the parties can so stipulate, this may be action that counsel for the 
Sioux Tribe can take as part of the normal conduct of litigation without the necessity for 
obtaining the approval of their clients (emphasis supplied). Id. [ emphasis supplied]. 

In 1987, the OST filed a Petition for a Writ of Certiorari with the United States Supreme Court to 
review the final decision of the Federal Circuit. Even though the OST prevailed in getting the Federal 
Circuit to vacate the Claims Court's decision terminating Docket 74, the OST requested the Supreme 
Court to review the Claims Court's holding that Article 2 of the 1868 treaty effectuated a cession of 
Sioux Territory. The U.S. Supreme Court denied the OST's Petition for a Writ of Certiorari. Oglala 
Sioux Tribe v. United States, 107 S. Ct 3184 (1987). 

After the Supreme Court denied the OS T's Petition for a Writ of Certiorari, the attorneys for the US 
government and the Sioux Tribes filed a stipulation of facts "regarding the offsets of the government 
in this case" and a joint motion "to enter Judgment in accordance with the Stipulation of Facts." The 
attorneys stipulated to $3,703,892.98 in government offsets, and further stipulated that upon approval 
of the stipulation by the court, "A final judgment may be entered in the Sum of$40,245,807.02." Both 
the stipulation and joint motion were signed by the OST claims attorney on behalf of the Sioux tribes 
Oglala Sioux Tribe and Rosebud Sioux Tribe v. United States, 862 F2d 275 (Fed. Cir 1988). 

The Claims Court subsequently entered a final judgment that "plaintiff [Sioux tribe] recover from the 
United States the sum of $43,949,700 less stipulated offsets of $3,703,892.98 for a net amount of 
$40,245,807.02." Id .. 

On September 28, 1987, the Oglala Sioux Tribe and Rosebud Sioux Tribe filed a motion for relief 
from judgment on the basis that "the attorneys who appeared on behalf of the plaintiffs and agreed to 
the stipulation and entry of judgment took these actions without notice to or approval of plaintiffs as 
required by law." The Claims Court denied the motion. Id. 

In 1988, the Federal Circuit affirmed the Claims Court's denial of the OST and Rosebud Sioux Tribe's 
motion for relief from judgment. Id. In a dissenting opinion, Judge Newman stated that: 

The entry of judgment is surely not a routine 'evidentiary stipulation' such as is encountered 
in day to day trial management: not only because the stipulation disposes of some 3.7 million 
dollars in moneys previously adjudged to be due the Sioux Indians; but because counsel for 
both sides knew that since at least 1979 tribes representing the majority of Sioux Indians had 
given instructions contrary to the settlement. The record contains two resolutions of the Oglala 
Sioux Tribal Council informing counsel that it no longer sought money damages, but wanted 
to pursue legal and legislative strategies to gain return of ancestral lands. These resolutions 
also directed counsel to have the Oglala Sioux Tribe dismissed from this litigation ... 
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A lawyer cannot be authorized by a court to make a settlement and bind the client contrary to 
the client's wishes. Nor can either the court or the United States ignore the tribes' several 
attempts to discontinue Mr. Lazarus' representation. The court does not discuss the asserted 
violation of25 U.S.C. 81. 

In light of this extended history, the Claims Court's acceptance of the Stipulation of Facts and 
the grant of the Joint Motion to Enter Judgment is incongruous; and its denial of appellants' 
motion for relief[fromjudgment] under Rule 60 (b) is in plain error, in light of the undisputed 
assertion that they were given no prior notice of the settlement. Id. 

In 1989, Assistant Secretary of the Interior for Indian Affairs issued a report entitled "Results of 
Research Report of Judgment Funds to the Sioux Tribe of Indians in Docket 74 before the United 
States Claims Court" to the two Bureau of Indian Affairs Area offices serving the Docket 74 Sioux 
tribes. The Report" contained the following language regarding distribution of the $40,245,807.02 
award: 

The Act of October 17, 1973, as amended, requires that we submit a Secretarial Plan to 
Congress within one year from the date of appropriations of the funds... In this case, the 
Secretarial Plan must be submitted to Congress on or before June 4, 1990. Following a 60-
day Congressional review period, the Secretarial Plan will become effective, if a joint 
resolution of disapproval is not passed by Congress. The funds will then become available to 
the beneficiary entities. lfwe do not meet the December deadline and if we do not submit a 
Secretarial Plan within the specified One Year period, as has occurred in the case of Docket 
74-B, legislation will be required to provide for the use of the funds. [ emphasis supplied]. 

Since no plan was adopted by the Sioux bands prior to the June 4, 1990, deadline, the funds cannot 
be distributed without new legislation authorizing the distribution of funds. In the meantime, the 
$40,245,807.02 award (minus 10% attorney fees) has been deposited in interest bearing accounts by 
the secretary of the interior. And the OST has rejected the Docket 74 monetary award since 1989. 

The BLM is hereby put on both actual and constructive notice that the OST has never ceded its 
1851 Treaty lands or mineral rights in Wyoming, and has rejected the monetary award in Docket 
74 since 1983, and still claims ownership of all lands, minerals, water and other natural resources 
within the Article 16, 1868 Treaty unceded territory in Wyoming, that includes all of Converse 
County, and also protests the approval of the FEIS for the Converse County Oil & Gas Project on 
this basis. The OST has exhausted all of its federal judicial remedies in Docket 74, and its 
claims to all lands, minerals, waters and other natural resources will remain until they are 
resolved through mutual agreement that is ratified by congressional legislation. 

10.) Final EIS section 3.2.3.4: Tribal History Overview 

The FEIS section 3.2.3.4. contains erroneous language titled "Sioux" and deliberately dis­
enfranchise the Lakota to Unci Make (Grandmother Earth) and changes the presence and 
occupation of the Lakota/Dakota/Nakota of Oceti Sakowin (Seven Camp Fire People) attempting 
to change the Lakota narrative on who we are as a people and where the Lakota/Dakota/Nakota 
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originated. These individuals making this statement (Kaelin and the Pikes Peak Society 2008) 
cannot justify their position when the archaeological record of Converse County tells a different 
story ... ofhuman occupation within the areas in Converse County "well over 10,000 years." That 
refers to the Indigenous populations still within this area. 

"Our creation story of the Lakota tells us we originated from the southern Black Hills coming 
from Wind Cave" (Johnson Holy Rock, Reginal Cedar Face 1976, Members Black Hills Sioux 
Nation Council). At this meeting with the elders, Vine Deloria Jr. stated "because the 
anthropologists and archaeologist want to control our story where we originated they came up 
with this silly notion that we came from North and South Carolina and migrated to the Midwest 
and eventually into the Black Hills area," which Vine Deloria Jr. stated was false. This was some 
of the reasons that moved him to make it his lifetime goal to straighten out the academic record. 
"It was the opposite, the Lakota and Dakota moved from the Black Hills region outward, still 
holding a continuous presence and control of the Black Hills area and moved out seeking and 
discovering other Indigenous people as they moved into the cardinal directions away from the 
Black Hills (Vine Deloria Jr. 1976)." We understood because we encountered other Indigenous 
people in all directions and the presence of our language remained there. 

Leonard Little Finger~ a Lakota spiritual leader told about his family's spiritual connection to the 
Black Hills for the past 500 years as follows: 

In 1883, my grandfather, Saste, was a child of seven years. With his parents, he traveled 
in a group into the Black Hills in South Dakota for a sacred prayer journey to Washun 
Niye, a site from which Mother Earth breathes. ***My grandfather and I are from a 
sub-band of the Teton, a member of the Nation of the Seven Council Fires. We are called 
the Mniconjou, or People Who Plant Near the Water. In the I 500s, one of our villages 
was the location of present day Rapid City along the streams of M11i/11zaha11 Creek, or 
Rapid Creek. which is today's norlhern gateway to !he Black Hills of S0111'1 Dakota. Our 
family has fwd a spiritual relationship with this special land.for over 500 years. 15 

(emphasis supplied}. 

Pete Catches who described the Sacredness of the Black Hills to the Lakota people in this way: 

To the Indian spiritual way of life, the Black Hills is the center of the Lakota people. 
Tl,ere, ages ago, before Columbus traveled over the sea, seven spirits came to the Black 
Hills. They selected that area, the beginning of sacredness to the Lakota people. 
Each spirt brought a gift to the Lakota people. Our people that have passed on, their 
spirits are contained in the Black Hills. This is why it is the center of the universe, and 
this is why it is sacred to the Oglala Sioux. In this life and the life hereafter, the two are 
together. 16 

15 Little Finger, Leonard, We Walk On Our Ancestors: The Sacredness of the Black Hills (Cultural Survival 
Quarterly Magazine (March, 2014) 

16 Gonzalez, Mario, "The Black Hills: The Sacred Land of the Lakota and Tisistsistas," Cultural Survival Quarterly, p. 
62 (Winter, 1996). 
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Our Elders have a continuous repeating memory of the knowledge of the Black Hills and 
surrounding area that includes Converse County in Wyoming long before statehood. This 
statement(s) in the Draft EIS and FEIS referencing section 3.2.3.4 is not correct and must be 
eliminated. 

The Oglala Sioux Tribe along with other Sioux Tribe, request again a government-to­
government consultation meeting on certain sections of the FEIS; If the only purpose of the 
language contained in this FEIS is to change history of a people it will not go unchallenged. This 
ethnocentric approach went out the door in the 1990's and the language in this section is one 
example of the concern OST has when someone wants to dis-possess us from our world view 
using discretionary verbiage and challenges our collective memory of our land included in 
Converse County. 

The following language is taken out of the FEIS which states in part: 

"Sioux 
The Sioux are Siouan language speakers who may have originated in North Carolina 
but were first historically documented in 1640 in Minnesota (Kaelin and the Pikes 
Peak Society 2008) .... " 

The OST responded to this erroneous and speculative comment on pgs. 3-4 and 22-23 herein. 

11. Supporting Documentation of Lakota Presence 

The Oglala Sioux Tribe provided comments in August 30, 2018 in another BLM - NEPA 
Environmental Assessment comment period for the "Anchulz Oil and Gas Project (AOGP) 
which was in Converse County, Wyoming. The Oglala Sioux Tribe again in this EA had to 
defend against the BLM consultants attempt to erase the Lakota/Dakota presence in Converse 
County by challenging tribes to justifying their connection to the Black Hills, their creation story 
and the areas surrounding the Black Hill. 

The Heritage Resources and Native American Religious Concerns and Traditional Cultural 
Properties for the Anchulz Oil and Gas Project EA states in part the following: 

The EA lists the area as "over 10,000 years of human occupation has been documented 
throughout the region. " It goes on to say, "the prehistoric period encompasses the 
indigenous Native American occupation of the region." Id. at Section 3.5. 

These statements in the EA put the tribes, specifically the Lakota/Dakota, within the Converse 
County Wyoming area, in the prehistoric period and this alone carries legal weigh in the 
environmental review process to allow Indian tribal governments to not only have involvement 
in the NEPA process as a cooperating agency but also having a significant role in the 
identification of "historic properties of religious and cultural significance" (TCP' s) to Indian 
tribes (Section 101 (d) (6) (B) ofNHPA). This longevity of influence and occupation should 
provide Indian tribes particularly Oglala Sioux Tribe with involvement in resolving any potential 
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adverse effects to "historic properties of religious and cultural significance, burials, disposition 
of human remains and TCP's. 

The AOGP (EA) goes on to reveal with scientific data the approximate age of the area that 
includes stone feature(s), these features are specific to the Lakota/Dakota in which we are the 
only people who can claim association and attachment to them. This section states in part: 

These inventories recorded primarily prehistoric sites with elements such as /ithic 
scatters, hearths, fire altered rock, and stone features ... There are no historic sites of 
importance noted. Many sites remain unevaluated for inclusion in the National Register 
of Historic Places. 

This area where these sites are located in the Anchulz Project APE, are very ancient and 
considerations must be provided by BLM how the Oglala Sioux Tribe and their THPO 
remain included in the process when an entity such as Anchulz or any other oil company 
want to lease, develop through mineral extraction Federal minerals regardless if these 
minerals are below private lands. Also, what is below are potential discoveries of human 
remains. 

It cannot be over-stated by Oglala Sioux Tribe and other Oceti Sakowin bands that these 
burials belong to the Lakota and Dakota because/or example, the Power River Wars 
between I 866 to I 868 commonly referred to as the Red Cloud wars also occurred in this 
area. Not all belong to the "allies" of the Lakota and Dakota people. Resolving the issue 
of human remains is missing in the EA and not addressed to the satisfaction of the Oglala 
Sioux Tribe. Because the EA does not state a Programmatic Agreement (PA) will be 
developed, the inadvertent discovery of human remains is a high probability and must be 
addressed to the satisfaction of the tribes. [ emphasis supplied]. 

The OST will continue to raise these very same concerns in every future NEPA document and is 
the very reason we share these comments again. These were in previous NEPA reviews as 
provided with the information in another EA. BLM may consider this as irrelevant and not a part 
of this review but OST and other tribes continue to be repetitious in stating our position on these 
erroneous positions of individuals being referenced in NEPA documents for Federal agencies, 
and OST protests this continuous attacks on our existence within the Great Plains and within the 
Powder River countries and other areas identified in our treaties. 

12. To further support our argument with Section 3.2.3.4 we list the following: 

Sioux aboriginal title to Converse County. In Section 3.2.3.4 Tribal History Overview (page 3.2-
29 of the FEISJ), states in part that: 

The Sioux are Siouan language speakers who may have originated in North Carolina but 
were first historically documented in 1640 in Minnesota (Kaelin and the Pikes Peak 
Society 2008). * * * After their enemies, the Chippewa, obtained firearms from Canadian 
traders in the 1700s, the Sioux moved westward to the Black Hills of western South 
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Dakota * * * By the l 830s the Oglala and Brule moved into eastern Wyoming (Deaver 
1996), pushed west by EuroAmerican settlers. 

Merriam-Webster on-line dictionary defines the word "Siouan," as (I) an American Indian 
language family of central and southeastern North America, and (2) a member of any of the 
peoples speaking Siouan languages. 17 Tribes belonging to the Siouan linguistic stock in the 
Upper Missouri River watershed area include the following: Sioux (Dakota/Lakota/Nakota); 
Crow; Mandan, Hidatsa; Winnebago; Otoe; Osage; Iowa; Missouri; Kansas; and others. 

The origin and migration theory of the Sioux Indians by historians such as Kaelin, Pikes Peak 
Society and Deaver is based primarily a paradigm created by James Mooney in his manuscript 
"The Siouan tribes of the East" (Mooney, 1895). 18 The OST protests BLM's reliance on the 
Sioux origin and migration theory as included in the FEIS since it is based mostly on 
speculation and conjecture and contradicts other origin theories of other Siouan speaking 
people like the Mandans: 

Ethnologists and scholars studying the Mandan subscribe to the theory that, like 
other Siouan-speaking people (possibly including the Hidatsa), they originated in the area 
of the mid-Mississippi River and the Ohio River valleys in present-day Ohio. * * * This 
migration is believed to have occurred possibly as early as the 7th century but probably 
between 1000 CE and the 13th century, after the cultivation of maize was adopted.[131 It 
was a period of a major climatic shift, creating warmer, wetter conditions that favored 
their agricultural production.19 * * * Later the Pawnee and Arikara moved from the 
Republican River north along the Missouri River. [emphasis supplied]. 

This would place the Mandans, a Siouan speaking people, migrating to the Missouri River in 
600 A.D. or 900-1200 A.O. Again, origin theories of Siouan speaking people by white 
historians are based on speculation and conjecture. 

The FEIS should have included Lakota spiritual leaders, like Pete Catches who described the 
Sacredness of the Black Hills to the Lakota people in this way: 

To the Indian spiritual way oflife, the Black Hills is the center of the Lakota people. 
There, ages ago, before Columbus traveled over the sea, seven spirits came to the Black 
Hills. They selected that area, the beginning of sacredness to the Lakota people. Each 
spirt brought a gift to the Lakota people. Our people that have passed on, their spirits are 

17 Merriam-Webster. com Dictionary, Merriam-Webster, https://www.merriam-webster.com/dictionary/Siouan. 
Accessed 21 Aug. 2020. 

18 Mooney, James. 1895. "The Sio11an tribes of the East/ Bureau of American Ethnology Bulletin. 22: / - JOI. 

19 Hodge, Frederick Webb, Ed. Handbook of American Indians North of Mexico. Bureau of American Ethnology and 
the Smithsonian Institution, p. 796 ( 1906), (Reprinted in New York: Rowman and Littlefield, 1971. ISBN 1-58218-
748-7). 
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contained in the Black Hills. This is why it is the center of the universe, and this is why it 
is sacred to the Oglala Sioux. In this life and the life hereafter, the two are together.20 

The OST protests the inclusion of the Sioux origin and migration theory from North Carolina in the 
FEIS on the basis that it is based on speculation and conjecture. The origins of the Sioux in the 
FEIS should have been based on the history and testimony from Lakota spiritual leaders such as 
Pete Catches. 

The Teton and Yankton Sioux bands did not migrate from North Carolina to Minnesota. This is 
complete nonsense. Nor did the Teton and Yankton Sioux get pushed out of Minnesota by the 
Chippewa in the 1700s; they were already in Dakotas and the Black Hills area prior to the 1700s. 

Charles Pierre Le Sueur, a French fur trader, visited the Upper Mississippi - Missouri River country 
as early as 1683, and the Missouri River Basin in what is now central South Dakota around 1699. 
When he returned to France in 1701, he had a French geographer named De !'Isle make a map of 
areas he visited including central South Dakota. The map shows Tetons and Yanktons residing on 
the east side of the Missouri River in the late 1600s. A copy of the De I'Isle map is attached hereto 
as Exhibit "E" and incorporated herein by reference. 

In this regard, it should also be kept in mind that Siouan speaking Mandans were already residing 
along the Missouri for 1,000 years before Le Sueur visited the Missouri River in the late 1600s. The 
Teton Sioux, as shown on the Le Sueur/De I'Isle map, were already residing along the Missouri 
River many years prior to when the Yankton Sioux settled at the confluence of the James River and 
Missouri River in South Dakota. So, it is possible that the Sioux, like the Siouan speaking 
Mandans, were probably already residing along the Missouri River in present day South Dakota 
several hundred years before Le Sueur's visit to the Missouri River. This would even be before the 
Arikara came up the Missouri River from the south. 

Aside from the inconsistent speculation and conjecture of white historians on when the Sioux 
occupied the Missouri River, Black Hills and Converse County areas, from a legal perspective, it 
cannot be disputed that the Teton and Yankton Sioux were signatories to the 1851 Treaty, and that 
the treaty defined 60 million acres of territory that included Converse County as Sioux territory. 
And that the 1851 Treaty recognized underlying Sioux aboriginal title to the areas. And it cannot be 
denied that the 1851 Treaty also contained the following language at the end of Article 5: 

It is, however, understood that, in making this recognition and acknowledgement, the 
aforesaid Indian nations do not hereby abandon or prejudice any rights or claims they may 
have to other lands; and further, that they do not surrender the privilege of hunting, fishing, 
or passing over any of the tracts of country heretofore described. 

What this meant was that, even though the 1851 Treaty recognized the Little Big Hom River and 
Yellowstone River areas as Crow territory, the Sioux still reserved the right to hunt, fish, and pass 
over those areas under Article 5 of the Treaty. Also, the 1868 Treaty re-recognized the right of the 
Sioux bands to hunt in those areas under Articles 1 l and 16 of the Treaty. 

20 Gonzalez, Mario "The Black Hills: The Sacred Land of the Lakota and Tisistsistas," Cultural Survlval Quarterly, p. 
62 (Winter, 1996). 
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So, who ''owns" the cultural resources, including rock features, in Converse County? The answer is 
simple. Converse County was identified as "unceded" Sioux territory under Article 16 of the 1868 
Treaty. The Indian Claims Commission (ICC) considered it as unceded Sioux territory in Docket 
74. 

11.) Rights to Disposition of Native American human remains and objects 

The Native American Graves Protection and Repatriation Act (NAGPRA) provides in part as 
follows: 

25 U.S.C. §3002. Ownership states: 

The ownership or control of Native American cultural items which are excavated or 
discovered on Federal or tribal lands after November 16, 1990, shall be (with priority 
given in the order listed)-

( I) in the case of Native American human remains and associated funerary objects, in the 
lineal descendants of the Native American; or 

(2) in any case in which such lineal descendants cannot be ascertained, and in the case of 
unassociated funerary objects, sacred objects, and objects of cultural patrimony-

(A) in the Indian tribe or Native Hawaiian organization on whose tribal land such 
objects or remains were discovered; 

(BJ in the Indian tribe or Native Hawaiian organization which /1as the closest 
cultural affiliation with such remains or obiects and which, upon notice, 
states a claim for such remains or obiects; or 

(C) ifthe cultural affiliation of the obiects cannot be reasonably ascertained 
and if the obiects were discovered on Federal land that is recognized by a 
final iudgment of the Indian Claims Commission or the United States Court 
of Claims as the aboriginal land of some Indian tribe-

( 1) in the Indian tribe that is recognized as aborigi11allv occupying the area 
in which the obiects were discovered, if upon notice, such tribe states a 
claim for such remains or obiects, or 

(2) if it can be shown by a preponderance of the evidence that a different 
tribe has a stronger cultural relationship with the remains or objects than 
the tribe or organization specified in paragraph ( 1 ), in the Indian tribe 
that has the strongest demonstrated relationship, if upon notice, such tribe 
states a claim for such remains or objects. [emphasis supplied]. 

First, the Oglala Sioux Tribe and other Teton tribes claim ownership under Section (a) (2) (B) 
above of all cultural resources, including rock features, and human remains associated with rock 
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features, as well as other cultural resources and burial sites since these items can be identified as 
Sioux.21 

Secondly, The Oglala Sioux Tribe and other Teton tribes claim ownership under both Section (a) 
(2) (C) and (a) (2) (C) (1) above of all cultural resources, including rock features, and human 
remains associated with rock features, as well as other cultural resources and burial sites that can 
be identified as Sioux since Converse County was included in the 60 million acre territory 
recognized as Teton Sioux territory in the 1851 Treaty and in a final judgment of the ICC and 
Court of Claims in Docket 74. See Sioux Tribe v. United States, 15 Ind. Cl. Comm. 577 
(I 965).(1851 treaty recognized title in the "Sioux or Dahcotah Nation" to approximately 60 million 
acres of territory situated west of the Missouri River) 

Moreover, as noted above, the 1851 Treaty "recognized" aboriginal title of the Teton Sioux tribes 
over the 60-million-acre territory. The Final Report of the ICC (1978), p. 129, provides that 20 to 
50 years seems judicially acceptable as "a long time" [to establish aboriginal Indian title under 
appropriate circumstances, " citing United States v. Seminole Indians, 180 Ct. Cl. 375 (1968), and 
Sac and Fox Tribe v. United States, 179 Ct. Cl. 8 ( 1967). The Teton Sioux occupied the Converse 
County area long enough to establish aboriginal Indian title under the Seminole and Sac and Fox 
cases. 

The BLM cannot ignore language in the 1851 and 1868 Treaties orNAGPA, or ICC and Court of 
Claims decisions, in the final EIS for the Converse County Oil and Gas Project. As trustee of the 
Oglala Sioux Tribe, BLM has a duty to include these items in the EIS. Accordingly, the OST 
respectfully requests that BLM, as the Tribe's trustee, to hold off on issuance of a ROD until after 
concerns in this Protest are resolved to the satisfaction of the OST and other 1851 Treaty signatory 
tribes. 

Date: f-3/-~0 

cc: OST Land Committee 
OST Legal Department 
OST Natural Resource Department 

Respectfully submitted, 

Tom Poor Bear, Vice-President 
Oglala Sioux Tribe 

21 The OST also claimed ownership of human remains and ownership rights to all Native American cultural 
resources excavated or discovered on federal or private lands in Converse County as asserted in Resolution No. 
SSXB, p. 6. 
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A TT ACHED OST DOCUMENTS SUPPORTING THIS PROTEST: 

1. Exhibit "A" - March 12, 2018 GPTW A letter of protest 
2. Exhibit "B" - OST Executive Committee Resolution No. 18-55XB 
3. Exhibit "C" - July 10, 2018 minutes from Pierre government-to-government consultations 
4. Exhibit "D" - July I 1, 2018 minutes from Pierre government-to-government consultations 
5. Exhibit "E" - De I'Isle map 
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