December 12, 2016

BLM Colorado State Office

2850 Youngfield Street
Lakewood, Colorado 80215-7093
Telephone 303-239-3600

Fax 303-239-3799

RE: Formal Protest of February 2017 Qil and Gas Lease Sale

Dear Director Welch:

Please accept this protest of BLM February 2017 oil and gas lease sale. This protest challenges BLM’s
Determination of NEPA Adequacy (DNA), DOI-BLM-C0O-S010-2016-0039-DNA, including parcels:

COC78162, COC78163, COC78164, COC78167, COC78168, COC78169, COC78170, COC78171, COC78172,
and COC78173.%

Protesters filed both Scoping Comments and Comments to the Draft DNA and incorporate the issues and
attachments to those comments by reference. If BLM would like Protesters to re-submit these comments
or attachments; such request will be promptly fulfilled. Attached to this Protest are the results of our GIS
screening analysis (Attachment 1) of the protested parcels and maps highlighting the severe impacts of
this leasing decision (Attachments 2-4).2

PROTESTING PARTIES

Rocky Mountain Wild ("RMW") is a non-profit environmental organization based in Denver, Colorado,
that works to conserve and recover the native species and ecosystems of the Greater Southern
Rockies using the best available science. RMW has a well-established history of participation in Bureau
of Land Management (“BLM”) planning and management activities. RMW works to save endangered
species and preserve landscapes and critical ecosystems. It achieves these goals by working with
biologists and landowners, utilizing GIS technology to promote understanding of complex landuse
issues, and monitoring government agencies whose actions affect endangered and threatened
species. Its members and supporters include approximately 1200 outdoor enthusiasts, wildlife
conservationists, scientists, and concerned citizens across the country.

RMW'’s staff and members visit, recreate on, and use lands on or near the parcels proposed for
leasing. Our staff and members enjoy various activities on or near land proposed for leasing,
including viewing and studying rare and imperiled wildlife and native ecosystems, hiking,
camping, taking photographs, and experiencing solitude. Our staff and members plan to return
to the subject lands in the future to engage in these activities, and to observe and monitor rare

! References to parcels in this Protest will exclude the prefix “COC”.

? Please note that some protest issues are based on values not contained in our set of GIS shapefiles and may not
appear on the GIS screening spreadsheet. Some values show a 1 acre (0%) overlap; which may be the result of
boundary discrepancies and actually indicate that these values are adjacent to the lease parcel.



and imperiled species and native ecosystems. We are collectively committed to ensuring that
federal agencies properly manage rare and imperiled species and native ecosystems. Members
and professional staff of RMW are conducting research and advocacy to protect the populations
and habitat of rare and imperiled species discussed herein. Our members and staff value the
important role that areas of high conservation value should play in safeguarding rare and
imperiled species and natural communities, and other unique resources on public land.

Our members’ interests in rare and imperiled species and ecosystems on BLM lands will be
adversely affected if the sale of these parcels proceeds as proposed. Oil and gas leasing and IS
subsequent mineral development on the protested parcels, if approved without response to publié“? =
comments made under the National Environmental Policy Act (“NEPA”), consultation required
by the Endangered Species Act (“ESA”), and appropriate safeguards to minimize negative
impacts, is likely to result in a greatly increased risk of significant harm to rare and imperiled
species and native ecosystems. As a result, BLM's decision to lease the protested parcels is not
based on the best available science and will result in significant harm to rare and imperiled

species and native ecosystems. The proposed leasing of the protested parcels will harm our

members’ interests in the continued use of these public lands, and the rare and imperiled species
they support. Therefore protestors have legally recognizable interests that will be affected by the
proposed action.

The Wilderness Society (“TWS”) has a long-standing interest in the management of Bureau of Land
Management lands in Colorado and engages frequently in the decision-making processes for land use
planning and project proposals that could potentially affect wilderness-quality lands and other
important natural resources managed by the BLM in Colorado. TWS members and staff enjoy a myriad
of recreation opportunities on BLM-managed public lands, including hiking, biking, nature-viewing,
photography, and the quiet contemplation in the solitude offered by wild places. Founded in 1935, our
mission is to protect wilderness and inspire Americans to care for our wild places.

Conservation Colorado is a grassroots organization working to protect our air, land, water, and people.
We have a long and successful history in Colorado of collaborating on the key environmental issues of
the day, and establishing strategic partnerships to find conservation success at the state and federal
levels. Our organization has a long history of working on public lands issues across Colorado, but
specifically on BLM lands on Colorado's western slope. Among our thousands of members are those
that live, work, recreate and enjoy the BLM lands of the Tres Rios Field Office for a wide variety of
activities and have a vested interest in the management of those lands.

San Juan Citizens Alliance (“SICA”) has been working in Southwest Colorado since 1986, and has an
established record of success in building and implementing effective campaigns and collaborate
stakeholder processes that address important public lands, water quality and quantity, ecological health
and restoration, economic sustainability, and energy development concerns. Our dedication to
community-based advocacy and organizing has earned the organization respect in local communities.
SJCA has worked in numerous partnerships with federal agencies, local governmental entities and other



non-profits in the protection and restoration efforts looking to the long-term health of our natural and
human communities.

Sheep Mountain Alliance (“SMA”) is a 27-year-old grassroots citizen organization dedicated to
preserving the natural environment in the Telluride region and southwest Colorado. We strive to protect
and educate people about the regional ecosystems, wildlife habitats and watersheds. SMA serves as the
public lands watchdog for the Telluride region and southwest Colorado. Our goal is to maintain strong
working relationships with public land managers to both encourage conservation efforts of our sensitive
lands and provide education for regional residents and visitors. SMA works to keep oil and gas leasing
and development out of inappropriate areas, such as lands deserving special designations or important
habitat for wildlife.

Matt Sandler, Staff Attorney for RMW, is authorized to submit this protest on behalf of all protesting
parties.

INTRODUCTION

Parcels being offered for lease in the February 2017 oil and gas lease sale have been inadequately
analyzed, will have undisclosed detrimental impacts to Gunnison sage-grouse and its critical habitat, and
the leasing of these parcels is in violation of the Endangered Species Act. Further, BLM is proposing to
lease parcels impacting Areas of Critical Environmental Concern (ACEC) in violation of both NEPA and
FLPMA. The use of a DNA to approve this leasing is arbitrary and capricious and withdrawal of thesfé’ﬂ? ;

parcels pending adequate and lawful analysis and consultation is warranted. -

STATEMENT OF REASONS ro

I.  BLM IS VIOLATING NEPA -

The BLM failed to take a hard look before offering to sell these oil and gas leases. The National -
Environmental Policy Act (NEPA) is our “basic national charter for the protection of the environment.” s
40 C.F.R. § 1500.1 NEPA achieves its purpose through “action forcing procedures. . . requir[ing] that
agencies take a hard look at environmental consequences.” Id.; Robertson v. Methow Valley Citizens
Council, 490 U.S. 332, 350 (1989) (citations omitted). This includes the consideration of best available
information and data, as well as disclosure of any inconsistencies with federal policies and plans.

Federal agencies must comply with NEPA before there are “any irreversible and irretrievable
commitments of resources which would be involved in the proposed action should it be implemented.”
42 U.S.C. § 4332(C)(v); see also 40 C.F.R. §§ 1501.2, 1502.5(a).

The Tenth Circuit has held that site-specific analysis is required where there is surface that is not
protected by no-surface occupancy stipulations (NSOs) and where there is reasonable foreseeability of
environmental impacts. See e.g., New Mexico ex rel. Richardson v. BLM, 565 F.3d 683, 718 (10th Cir.
2009); Pennaco Energy, Inc. v. United States DOI, 377 F.3d 1147, 1160 (10th Cir. 2004). This is because
oil and gas leases confer “the right to use so much of the leased lands as is necessary to explore for, drill
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for, mine, extract, remove and dispose of all the leased resource in a leasehold” and therefore would
constitute an “irreversible and irretrievable commitment of resources.” New Mexico ex rel. Richardson,
565 F.3d at 718; 40 C.F.R. § 3101.1-2; see also Sierra Club v. Hodel, 848 F.2d 1068, 1093 (10th Cir. 1988)
(agencies are to perform hard look NEPA analysis “before committing themselves irretrievably to a given
course of action so that the action can be shaped to account for environmental values”).

Here, the BLM has failed to perform site-specific analysis at the lease stage, and, once lease rights are
conferred, BLM’s authority will be limited to imposing mitigation measures consistent with the terms of
the lease. Consequently, if BLM discovers significant impacts at the APD stage, it may no longer be able
to prevent them. Because BLM is irretrievably committing resources at the lease sale stage, it must
consider the impacts of its decision to lease parcels before it can confer public resources to a private
developer in a lease.

NEPA further requires federal agencies to consider “any adverse environmental effects which cannot be
avoided.” 42 U.S.C. § 4332(C)(ii). In so doing, agencies must “identify and develop methods and
procedures . . . which will insure that presently unquantified environmental amenities and values may
be given appropriate consideration in decisionmaking along with economic and technical
considerations.” 1d. § 4332(B).

To accomplish these purposes, NEPA requires that all federal agencies prepare a “detailed statement”
regarding all “major federal actions significantly affecting the quality of the human environment.” 42
U.S.C. § 4332(C). This statement, known as an Environmental Impact Statement (“EIS”), must, among
other things, rigorously explore and objectively evaluate all reasonable alternatives, analyze all dirggt, &
indirect, and cumulative environmental impacts, and include a discussion of the means to mitigate™~
adverse environmental impacts. 40 C.F.R. §§ 1502.14 and 1502.16. Any analysis must include ::J& i

— :v
consideration of connected, cumulative and similar actions. Id., at § 1508.25. — ™

2 o
“Connected actions” are those which “[a]Jutomatically trigger other actions which may require o }

environmental impact statements,” or which “[c]annot or will not proceed unless other actions are;; ©
taken previously or simultaneously, or that “[a]re interdependent parts of a larger action and depend on<
the larger action for their justification.” I1d. “Cumulative actions” are those “which when viewed with S
other proposed actions have cumulatively significant impacts and should therefore be discussed in the
same impact statement.” Id. “Similar actions” are defined as those which, when viewed with other
reasonably foreseeable or proposed agency actions, have similarities that provide a basis for evaluating
their environmental consequences together, such as common timing or geography. Id.

Direct effects include those that “are caused by the action and occur at the same time and place.” 40
C.F.R. § 1508.8(a). Indirect effects include effects that “are caused by the action and are later in time or
farther removed in distance, but are still reasonably foreseeable.” 40 C.F.R. § 1508.8(b). Cumulative
effects are “the impact on the environment which results from the incremental impact of the action
when added to other past, present, and reasonably foreseeable future actions regardless of what
agency (Federal or non-Federal) or person undertakes such other actions.” 40 C.F.R. § 1508.7. “Effects”
are synonymous with “impacts.” 40 C.F.R. § 1508.8.



Effects that must be considered include “ecological (such as the effects on natural resources and on the
components, structures, and functioning of affected ecosystems), aesthetic, historic, cultural, economic,
social, or health, whether direct, indirect, or cumulative” effects. 40 C.F.R. § 1508.8.

BLM'’s analysis must do more than merely identify impacts; it must also “evaluate the severity” of
effects. Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 352 (1989); 40 C.F.R. § 1502.16(a)-(b)
(recognizing that agency must explain the “significance” of effects).

An agency may also prepare an EA to determine whether an EIS is necessary. 40 C.F.R. §§ 1501.3,
1508.9. An EA must include a discussion of alternatives and the environmental impacts of the action. 40
C.F.R. § 1508.9.

If an agency decides not to prepare an EIS, an EA must “provide sufficient evidence” to support a Finding
of No Significant Impact (“FONSI”). 40 C.F.R. § 1508.9(a)(1). Such evidence must demonstrate that the
action “will not have a significant effect on the human environment.” 40 C.F.R. § 1508.13. An
assessment of whether or not an impact is “significant” is based on a consideration of the “context and
intensity” of the impact. 40 C.F.R. § 1508.27. “Context” refers to the scope of the proposed action,
including the interests affected. 40 C.F.R. § 1508.27(a). “Intensity” refers to the severity of the impact
and must be evaluated with a host of factors in mind, including but not limited to [u]nique

]II “«

characteristics of the geographic areal,]” “[t]he degree to which the possible effects on the human <3

environment are highly uncertain or involve unique or unknown risks[,]” and “[w]hether the actio}ﬁ j

threatens a violation of Federal, State, or local law or requirements imposed for the protection of the
I

environment.” 40 C.F.R. § 1508.27(b). <
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NEPA allows an agency to “tier” a site-specific environmental analysis for a project to a broader EIS for a:%, ™
(W) -~
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program or plan under which the subsequent project is carried out. 40 C.F.R. § 1508.28. When an=" |,

agency tiers a site-specific analysis to a broader EIS, “the subsequent statement or environmental--~ - =
assessment need only summarize the issues discussed in the broader statement and incorporate - : ;"’ '
discussions from the broader statement by reference and shall concentrate on the issues specific to the”
subsequent action.” 40 C.F.R. § 1502.20.

The Department of the Interior’'s NEPA regulations for using tiered documents specify that site-specific
EAs “can be tiered to a programmatic or other broader-scope [EIS].” 43 C.F.R. § 46.140(c). As a general
rule, an EA that tiers to another NEPA document “must include a finding that the conditions and
environmental effects described in the broader NEPA document are still valid or address any
exceptions.” 43 C.F.R. § 46.140. If the programmatic EIS analyzes the impacts of the site-specific action,
the agency is not required to perform additional analysis of impacts. 43 C.F.R. § 46.140(a). However, if
the impacts analysis in the programmatic EIS “is not sufficiently comprehensive or adequate to support
further decisions,” the agency’s EA must explain this and provide additional analysis. 43 C.F.R. §
46.140(b).

a. BLM's DNAs are inadequate to analyze potential impacts and fail to provide meaningful
opportunities for public participation.



In September 2016, undersigned groups submitted comments to BLM regarding the proposal to lease
these parcels in the February 2017 lease sale. The comments were supported by GIS screening of the
parcels that identified important wildlife, wildland, and environmental values that could be impacted by
issuance of the proposed parcels. In addition the comments highlighted a number of issues that were
not adequately addressed in applicable RMPs, including impacts related Gunnison sage-grouse, ACECs,
an ongoing RMP amendment process, State Wildlife Areas, and other sensitive species and landscapes.
Our prior comments were submitted with the goal of helping inform BLM’s site-specific analysis of the
proposed lease sale.

There is no indication in the record that BLM rectified the issues raised in Protesters’ comments.
Instead, BLM released a DNA with no analysis at all. The final DNA acknowledges comments received
during a 30-day public review period, but included no new analysis and still failed to acknowledge or
respond to all issues raised. The document simply asserts that NEPA was done at the RMP level and
leaves it at that.

Importantly, the RMP-level analyses already undertaken were broad—encompassing millions of acres—
and intended to inform land management goals Field Office-wide. Because of the scale of an RMP
analysis, it is coarse. BLM’s proposed sale of new leases, however, is a discrete action that requires
additional and more granular analysis. Some of the parcels the agency is proposing to sell are as small as
160-acres. Site-specific analysis is reasonable and appropriate before issuance of new leases. Now is the
opportunity to ensure that specific resources within the proposed leases are adequately considered and
protected. See New Mexico ex rel. Richardson, 565 F.3d at 717 (“assessment of all ‘reasonably
foreseeable’ impacts must occur at the earliest practicable point, and must take place before an

L]

‘irretrievable commitment of resources’ is made”; where environmental impacts are reasonable ==

foreseeable at the leasing stage, issuance of an oil and gas lease without an NSO stipulation constft{;tesivfz;%cf

R

an irretrievable commitment of resources). "o B e

™o -
Our review of proposed parcels and stipulations in the DNA shows that the proposed leases fail to i -
2y s

adequately protect values identified in public comments. This is inadequate when BLM is conteniblatirﬁ
issuance of new leases in defined areas—on the cusp of making an irretrievable commitment of publicly
owned resources. 42 U.S.C. § 4332(2)(C)(v); New Mexico ex rel. Richardson, 565 F.3d at 717-18. - _

Here, while BLM has included stipulations on some parcels to protect some resources, those stipulations
are not uniform. It is not clear that those stipulations would actually protect the values identified in
public comments, or that proposed stipulations will prevent impacts that were not adequately
addressed in the RMPs. Because BLM’s DNA fails to explicitly address our concerns and lacks specificity,
BLM may not be adequately considering and protecting important resources. Furthermore, the agency
has foreclosed meaningful opportunities for effective public participation in the process.

Before selling the proposed parcels, BLM must undertake site-specific NEPA that discloses and analyzes
potential impacts to resources within the proposed lease parcels. Adequate analysis must also be
accompanied by adequate opportunities for public comment.

b. The use of DNAs to approve the sale of the proposed leases is inappropriate.



BLM reformed its onshore oil and gas leasing program in 2010 to ensure leasing of federal mineral
resources is conducted in a more environmentally responsible and transparent manner. BLM's new
process for oil and gas leasing is set forth in Instruction Memorandum (IM) 2010-117 (May 17, 2010).2
The process has three primary goals: (1) “create more certainty and predictability” in the leasing
process; (2) “protect multiple-use values”; and (3) “provide for consideration of natural and cultural
resources as well as meaningful public involvement.” To achieve those goals, the reforms instituted a
new lease parcel review and issuance process that provides for increased public participation and more
thorough site-specific analysis. A critical component of the new leasing process is that BLM typically
prepares Environmental Assessments (EAs) to analyze potential parcels for lease.

Most parcels that the field office determines should be available for lease will require site-specific NEPA
analysis. This analysis will typically take the form of an EA, which would be tiered, as appropriate, to the
RMP/EIS or a MLP/EA or EIS, if one has been completed for any of the parcels. IM 2010-117 at llII(E); see
also 42 U.S.C. § 4332(2)(C)(v); New Mexico ex rel. Richardson, 565 F.3d at 717-18.

BLM’s new guidance also requires the agency to provide a 30-day public review and comment period for
the EA and unsigned Finding of No Significant Impact (FONSI) before forwarding the leasing
recommendation to the State Director. IM 2010-117 at IlI(E). BLM notes that the “process outlined in
this IM—which includes site-specific parcel analysis and increased public participation—will help

identify, address, and resolve most issues before the lease sale.” Id. at lll(H) (emphasis added).

For the February 2017 lease sale, BLM Colorado is relying on a DNA to approve the sale of new oil and
gas leases. As discussed above, the DNA includes no analysis at all. This practice reflects an

inappropriate interpretation of IM 2010-117, and does not comply with the intent or spirit of the ==
agency's leasing reforms. The practice also contravenes applicable caselaw. N

f—
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RMPs do not provide the site-specific analysis envisioned by the leasing reforms, even if they have been-;

recently revised. RMPs make broad decisions about resource allocations based on a broad analysis: The::

(A
|

intention of the reforms is to take a closer look at specific parcels and resources prior to leasing th'éﬁw. mE

As BLM Colorado's FAQ on oil and gas leasing states: “An EA augments the decisions made in an RMP

with current on-the-ground information.”* Site-specific information and analysis is critically important to’

reviewing lease parcels regardless of the age of the governing RMP. We note that BLM Wyoming is still
preparing EAs for all of its lease sales, even in areas with recently-completed RMPs.’

This argument is reinforced by the agency's own comparison of oil and gas decisions made in RMPs to
those made in Master Leasing Plans (MLPs). According to BLM, MLPs are a “stepped-down leasing
analysis” that evaluates “in greater detail than the RMP the impacts of leasing and likely development”
and identifies “key issues such as protection of air quality, watersheds, wilderness, wildlife, and nearby
land uses” and “leasing and higher-level development mitigation measures to protect the

® Available at:

http://www.blm.gov/wo/st/en/info/regulations/Instruction Memos_and Bulletins/national instruction/2010/IM
2010-117.html.

* See http://www.blm.gov/co/st/en/BLM_Programs/oilandgas/Frequently Asked Questions Leasing.html.

> https://www.blm.gov/wy/st/en/programs/energy/Oil_and_Gas/Leasing.html
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environment.”” These types of analyses are not incorporated into RMPs and must be considered at the

leasing stage, which necessitates additional analysis.

BLM'’s guidance is clear that while existence of a Master Leasing Plan may allow for the agency to
complete a DNA rather than an EA, no such exception exists for “new” RMPs. IM 2010-117 states that a
DNA may be prepared for a proposed leasing action if the action is “adequately analyzed in an existing
NEPA document, such as that prepared during the MLP process, and is in conformance with the
approved RMP.” Id., at lll{E) (emphasis added). This provision clearly states BLM's intention that a DNA
could be used where an MLP has been completed, but not simply where the action is in conformance
with the approved RMP. Therefore, only where BLM has a robust MLP in place that was developed and
is being implemented in compliance with IM 2010-117 and Chapter V of BLM's Handbook on Planning
for Fluid Mineral Resources, a DNA may be appropriate for evaluating parcels for oil and gas lease sales
rather than an EA.

The proposed leasing will have significant negative impacts on threatened (Gunnison sage-grouse) and
sensitive (rare plants) species, and areas with “unique” characteristics, including designated and
proposed Areas of Critical Environmental Concern and State Wildlife Areas. In addition, leasing of the
parcels is highly controversial (State and Federal agency opposition) and may impact the outcome of
two ongoing RMP Amendment processes that are subject to a significant level of public interest and
controversy.

Leasing the parcels at issue here may constitute a major Federal action significantly affecting the quality
of the human environment, and an EIS may be required.

BLM must complete an EA or an EIS for this oil and gas lease sales, in compliance with IM 2010-117
which directs that most parcels that the field office determines should be available for lease will require
site-specific NEPA analysis—typically an EA. BLM Colorado should set as a threshold for preparing a DNA
rather than an EA that a robust MLP is in place that was developed and is being implemented in
compliance with IM 2010-117 and Chapter V of BLM's Handbook on Planning for Fluid Mineral = 2
Resources.

1. BLM FAILED TO ADEQUATELY ANALYZE IMPACTS TO NATURAL VALUES:

A. Parcels in and adjacent to occupied Gunnison sage-grouse habitat -

A
Oil and gas leasing and subsequent development on parcels 78167, 78168, 78169, 78170, 78162, 78"163,{""
and 78164 will have significant unanalyzed negative impacts on the San Miguel Basin population of = "

Gunnison sage-grouse and these parcels should be deferred from the lease sale. Parcels 78167, 78168 |
and 78169 are directly adjacent to occupied Gunnison sage-grouse critical habitat. All seven of the
parcels listed above are in a location where some potential access roads bisect 0.6 mile buffers around

6

See
http://www.blm.gov/style/medialib/blm/wo/MINERALS REALTY AND RESOURCE PROTECTION /energy/leasin
g reform.Par.54947.File.dat/Leasing Reform 05-11-2011.pdf (emphases in original).




leks, and where all potential access roads bisect occupied critical habitat and areas within 1.9 miles of
leks.” There are legitimate questions as to the reasonably foreseeable impacts of leasing these parcels
on Gunnison sage-grouse, which is listed as a threatened species under the Endangered Species Act.
The Determination of NEPA Adequacy (DNA) for these parcels is inadequate, and further NEPA analysis
and ESA consultation is needed before a decision is made to lease these parcels. These parcels should
be deferred to allow for additional review of appropriate protections for Gunnison sage-grouse from oil
and gas development, and should not be leased without an Environmental Impact Statement.

i.  Stipulations have not been attached to these lease parcels in conformance with
the BLM Tres Rios Field Office, San Juan National Forest Land and Resource
Management Plan Final Environmental Impact Statement.

The BLM’s DNA for the lease parcels in the February 2017 sale states that, “All lands considered in this
action are open to leasing under the RMP/FEIS, and stipulations have been attached in conformance
with the RMP/FEIS.” However, stipulations have not been attached to these parcels in conformance
with the BLM Tres Rios Field Office, San Juan National Forest Land and Resource Management Plan
Final Environmental Impact Statement (Tres Rios RMP/FEIS) (September 2013).2 Appendix H of the
Tres Rios RMP/FEIS (pages H20-H-22)° describes several stipulations that apply to leases that may
impact Gunnison sage-grouse, and that should be applied to the parcels at issue here to protect
Gunnison sage-grouse. Contrary to BLM’s assertion in the DNA, stipulations have not been
attached to these parcels in conformance with the Tres Rios RMP/EIS, and the DNA and leasing
decision are therefore inadequate.

Parcels 78167, 78168, 78169, 78170, 78162, 78163, 78164 are in a location where some potential access
roads bisect 0.6 mile buffers around leks, and where all potential access roads bisect occupied habitat
and areas within 1.9 miles of leks. All of these parcels should be subject to the Controlled Surface Use
stipulation that limits noise levels at the perimeter of a lek between 6 p.m. to 9 a.m. during active lek
season, and limits vehicular traffic from 6 p.m. to 9 a.m. within 1.9 miles of a lek from March 15th—M§y (
15th annually, for the purpose of protecting priority habitat for Gunnison sage-grouse in order to -

H

prevent abandonment of display grounds and to maintain reproductive success, recruitment, and zi“'-:"ix
survival (Tres Rios RMP/FEIS, Appendix H, pg. H-21-H-22, 3.4.4)."°

Leasing these parcels without the above stipulations does not conform to the Tres Rios RMP/FEIS. -
Further, leasing the parcels without the above stipulations would result in significant negative impacts
not analyzed in the Tres Rios RMP/FEIS. Finally, the BLM is developing improved oil and gas lease
stipulations to protect Gunnison sage-grouse, and the applicable lease stipulations in the Tres Rios

RMP/FEIS, are insufficient and will not mitigate impacts on Gunnison sage-grouse to insignificance even

7 See Attachment 2
® http://www.blm.gov/co/st/en/fo/sjplc/land_use_planning.html
*http://www.blm.gov/style/medialib/blm/co/field_offices/san_juan_public_lands/land_use_planning/approved_Ir
1n01p.Par.5798.File.dat/App_H%ZOOil%ZOand%ZOGas%ZOLeasing%ZOStipuIations.pdf

Id at 20



if BLM applied them to the lease parcels in conformance with the Tres Rios RMP/FEIS. Therefore, the
DNA for these parcels is inadequate, and an EIS is required.

ii.  The analysis in the Tres Rios RMP/FEIS is not adequate in light of new information

and circumstances.

The analysis in the Tres Rios RMP/FEIS is not adequate in light of new information and circumstances
that would substantially change the analysis of the impacts. In November of 2014, The U.S. Fish and
Wwildlife Service listed the Gunnison sage-grouse as a threatened species under the Endangered Species
Act, and designated critical habitat. Subsequently, the Bureau of Land Management initiated a process
to amend all of the Resource Management Plans within the range of the Gunnison sage-grouse,
including the Tres Rios RMP/FEIS, through a Gunnison Sage-Grouse Rangewide Plan Amendment. The
BLM recently issued the draft Gunnison Sage-Grouse Rangewide Plan Amendment and Environmental
Impact Statement (draft GRPA)."" In the draft GRPA, BLM states: “The BLM manages approximately
40 percent of GUSG habitat across twelve counties in southwestern Colorado and southeastern
Utah. The inadequacy of regulatory mechanisms in land use plans was identified as a major threat
in the FWS listing decision. In response to the listing decision, the United States (U.S.) Department
of the Interior, Bureau of Land Management (BLM) has prepared this Draft Resource Management
Plan (RMP) Amendment to analyze the addition of GUSG conservation measures to their existing
RMPs.” (draft GRPA p. i)™

In describing the need for the GRPA, the BLM states, “ESA Section 7(a)(1) requires the BLM to use its
authorities to further the purposes of the ESA by implementing programs for the conservation of
federally listed species and the ecosystems upon which they depend. The BLM conducted plan
evaluations in accordance with its planning regulations, which require that RMPs “shall be revised
as necessary based on ..., new data, new or revised policy ...” (43 CFR 1610.5-6). These evaluations
concluded that a plan amendment is necessary to address the changed circumstances and new
information resulting from the 2014 FWS listing of the GUSG as "threatened" under the
Endangered Species Act.” (draft GRPA pp. 1-3)."

«. “’C:f:
Among a variety of other conservation measures for Gunnison sage-grouse, the draft GRPA is ~— &

considering additional lease stipulations and other conservation measures to protect Gunnison
sage-grouse from oil and gas development that may apply to the parcels at issue here, and that”

were not considered in the Tres Rios RMP/FEIS (see further discussion under Section 11,B below).

Further, the GRPA is considering not only the changed circumstances and new information resulting.
from the 2014 listing of the GUSG as “threatened” under the Endangered Species Act, it is also
considering significant new information relevant to: 1) determining conservation measures

" https://eplanning.blm.gov/epl-front-
office/eplanning/planAndProjectSite.do?methodName=renderDefaultPlanOrProjectSite&projectld=39681&dctmld
=0b0003e88073b43a

21d. at 26

B1d. at 26
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necessary to conserve Gunnison sage-grouse, and 2) analyzing reasonably foreseeable impacts of oil
and gas leasing on Gunnison sage-grouse. The draft GRPA considers more than 75 scientific papers
relevant to determining conservation measures necessary to conserve Gunnison sage-grouse,
including at least 15 scientific papers relevant to determining the reasonably foreseeable impacts of
oil and gas development, and to developing lease stipulations necessary to avoid, minimize and
mitigate such impacts (GRPA Chapter 8 pp. 8-1 through 8—29)14, which were not considered in the
Tres Rios RMP/FEIS (Tres Rios RMP/FEIS, Chapter 5, pp. 2-191 through 2-197).">"° Finally, there has
been new research relevant to determining impacts of oil and gas development on Gunnison sage-
grouse, published after the draft GRPA was issued."’

In light of the significant new information and circumstances outlined above, the analysis in the Tres
Rios RMP/FEIS is not adequate, and the BLM’s DNA is inadequate to analyze the impacts of leasing on
Gunnison sage-grouse. An EIS is required to analyze the impacts of leasing on Gunnison sage-grouse.

iii. Leasing of these parcels will have significant negative impacts on Gunnison
sage-grouse that have not been analyzed in the Tres Rios RMP/FEIS and an EIS
is necessary.

Leasing of these parcels will have significant negative impacts on Gunnison sage-grouse that have not
been analyzed in the Tres Rios RMP/FEIS and must be deferred pending adequate NEPA analysis.
Leasing and development on the parcels is likely to have significant negative impacts that must be
disclosed in an EIS. Failure to consider this acknowledged new information and how this leasing
decision will impact the Gunnison sage-grouse is arbitrary, capricious, and unlawful.

a. The San Miguel Basin population is critically important to
recovery of the species and at risk of extirpation.

The Gunnison sage-grouse occupies less than 10% of its historic range, with a total estimated
population of fewer than 5,000 birds scattered across southwestern Colorado and Utah in seven
populations. 8 In order to achieve recovery of the Gunnison sage-grouse, the U.S. Fish and Wildlife
Service finds that it is essential to maintain AND increase the number of birds and the area of
occupied habitat outside of the Gunnison Basin."

“1d at 26
15

Id. at 19 e
'® Many of these scientific papers were available during the time period when the Tres Rios RMP/FEIS were being r €
prepared, but were not considered adequately in the Tres Rios RMP/FEIS. Some of these scientific papers were %) ™
published after the Tres Rios RMP/FEIS was finalized.
Y http://www.eenews.net/assets/2016/10/18/document_pm_04.pdf
*® https://www.fws.gov/mountain-prairie/species/birds/gunnisonsagegrouse/GUSGFinalListingRule_11202014.pdf
19

Id. at 32
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Only the largest of the seven populations, in the Gunnison Basin, is relatively stable and of sufficient
size to persist in the absence of threats.”> The Gunnison Basin population contains more than 80%
of all remaining individuals of the species.21 All six of the remaining populations, including the San
Miguel Basin population, which are referred to as ‘the satellite populations’, are so small and
isolated that they are at extreme risk of extirpation even in the absence of further threats.”” These
small, isolated populations are at risk of extirpation due to demographic and environmental
stochasticity (random demographic and environmental events).” In addition, the San Miguel Basin
population has an effective population size (number of individuals that contribute genes to the next
generation) that is below the level at which inbreeding depression has been observed to occur, and
given that all of the other satellite populations are smaller than San Miguel Basin, they may also be
subject to inbreeding depression.24 Inbreeding depression further increases the risk of extirpation.
In addition to being at risk due to small size and isolation, these populations also face a variety of
threats that further exacerbate the risk of extirpation. For example, during four years form 2007-
2010, Colorado Parks and Wildlife (CPW) research suggested that there was little to no recruitment of
young into the San Miguel Basin population as a consequence of low chick survival due to

predation. Recruitment improved slightly in subsequent years, but appeared to be low again in 2014.
BLM must analyze how increased oil and gas development can result in increased predation that will
negatively impact these populations.25 This illustrates the fact that this population is at risk of
extirpation even in the absence of additional loss of habitat and other negative impacts that will result
from additional energy development in and adjacent to occupied critical habitat.

Given that all of the satellite populations are at high risk of extirpation even in the absence of
additional threats, it is essential to comprehensively address threats to all of the satellite
populations in order to maximize the odds of success in the effort to achieve recovery through
increasing the number of birds and area of occupied habitat outside of the Gunnison Basin.

Therefore, it is essential that BLM avoid authorizing any activities, including oil and gas leasing,
which may have significant negative impacts on this extremely vulnerable and critically important
San Miguel Basin Gunnison sage-grouse population, particularly without adequate analysis of
reasonably foreseeable impacts. Leasing parcels 78167, 78168, 78169, 78170, 78162, 78163, 78164,

will result in significant negative impacts on the San Miguel Basin Gunnison sage-grouse popula’tlor; .....
BLM must defer these parcels pending completion of an EIS. i (,-\E:.
4
o el
1d. at 32 l,.m - (v:
2|d at 32 TS
22 ey ] T -
Id at 32 —=  oZd

21d.at 32 0¥

% Stiver et al. 2008 in Id. at 32 - ‘ e

Add|t|onally, exotic predators (Hagen 2011), including the striped skunk, red fox (Vulpes vulpes), and common (m
raccoon, inhabit the study area in association with anthropogenic habitat alteration (Hagen 2011). Found at: "
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4563883/ citing: Hagen CA. Predation on greater sage-grouse:
facts, process, and effects. In: Knick ST, Connelly JW, editors. Greater sage-grouse: ecology and conservation of a
landscape species and its habitats. Studies in Avian Biology. Vol. 38. Berkeley, USA: University of California Press;
2011. pp. 95-100.
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b.  Oil and gas leasing of the proposed parcels is likely to have
significant negative indirect and cumulative impacts on
Gunnison sage-grouse

There is a substantial body of research on the impacts of oil and gas development on greater sage-
grouse, which is relevant to determining the reasonably foreseeable impacts of oil and gas development
on Gunnison sage-grouse. Greater sage-grouse are a closely related species, and impacts of oil and gas
development on Gunnison sage-grouse are likely to be similar to impacts on greater sage-grouse,
though negative impacts may be more pronounced for Gunnison sage-grouse due to their small
population size and isolation, other factors limiting reproduction and survival, and the limited amount of
remaining Gunnison sage-grouse habitat. We hereby incorporate by reference the BLM Report on
National Greater Sage-Grouse Conservation Measures (NTT Report) %, and all of the references cited in
the NTT Report. In addition, we hereby incorporate by reference all of the references cited in the draft
Gunnison Sage-Grouse RMP Amendment.?” We also incorporate by reference the Colorado Parks and
Wildlife Gunnison Sage-Grouse Rangewide Conservation Plan and all of the references cited in the
plan.”® The scientific research on the impacts of oil and gas development on sage-grouse cited in the
above reports and plans indicates that oil and gas development can have significant negative impacts on
sage-grouse populations. The primary risks to sage-grouse from energy development are: 1) direct
disturbance, displacement or mortality of grouse, 2) direct loss of habitat or loss of effective habitat
through fragmentation and reduced patch size and quality, and 3) cumulative landscape level impacts.”

Oil and gas leasing and subsequent development on parcels 78167, 78168, 78169, 78170, 78162, 78163,
and 78164 are in a location where some potential access roads bisect 0.6 mile buffers around leks, and
where all potential access roads bisect occupied critical habitat and areas within 1.9 miles of leks. Oil
and gas traffic on these access roads may cause direct disturbance, displacement and mortality of
grouse. Noise from oil and gas drilling and traffic on roads near leks has been shown to result in declines
in lek attendance and disruption of lekking behavior.* Increasing traffic on roads within either 0.6 or

1.9 miles of leks is likely to have significant negative impacts on Gunnison sage-grouse. One of the
potential access routes is road U-29, which has been identified as a road that is currently having ., .

G

significant negative impacts on Gunnison sage-grouse due to oil and gas and other traffic that use a v 9

L

portion of the road in close proximity to leks. Colorado Parks and Wildlife and the San Miguel Basml ;;':;j }:f

working group have recommended seasonal closure or re-routing of this road, and San Miguel County e o b
and BLM are currently discussing the possibility of seasonal closures or re-routing of this road. Leasmg n (vé
these parcels may create additional need for this road and impede these discussions. ::.' ? L

Oil and gas leasing and subsequent development on parcels 78167, 78168, 78169, 78170, 78162, 78163
and 78164 will result in increased infrastructure in an area between occupied critical habitat for the Dry

26http://Www.b|m.gov/sty|e/medialib/blm/co/programs/wiIdlife.Par.73607.FiIe.dat/GrSG%ZOTech%ZOTeam%20Re
port.pdf

771d. at 26

%8 http://cpw.state.co.us/learn/Pages/GunnisonSagegrouseConservationPlan.aspx

#1d. at 39

*1d. at 39, 40, 41
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Creek Basin and Miramonte subpopulations of the Gunnison sage-grouse population. Roads, wells,
pipelines, compressor stations and other infrastructure can reduce connectivity between populations.®
Placing oil and gas infrastructure in this location will likely reduce connectivity between these two
subpopulations. Grouse may also suffer increased mortality when moving between populations due to
collisions with oil and gas infrastructure and vehicles. This will exacerbate the existing problems with
small population size and isolation that are already putting these populations at risk of extinction.

Oil and gas on lease parcels 78167, 78168 and 78169, which are directly adjacent to occupied critical
Gunnison sage-grouse habitat, may result in significant negative impacts on Gunnison sage-grouse in
occupied critical habitat, even if all development occurs outside of occupied critical habitat. In addition
to the impacts due to traffic on roads used to access the parcels described above and reduction in
connectivity between patches of occupied habitat, oil and gas development can result in functional loss
of occupied habitat due to behavioral avoidance of tall structures such as oil and gas rigs and avoidance
of noise associated with oil and gas activity, increased predation due to creation of perches for
predators adjacent to occupied habitat, and other negative impacts.*

The Tres Rios RMP/FEIS does not discuss any of these potentially significant negative impacts of leasing
these parcels on Gunnison sage-grouse, and the parcels do not include lease stipulations to address
these potential negative impacts. Therefore, the BLM’s DNA is inadequate, this leasing decision is
arbitrary and capricious, and an EIS is required prior to leasing these parcels for oil and gas
development.

B. Parcels in potential Areas of Critical Environmental Concern

Parcels 78172, 78173, 78167 and 78168 should be deferred from the lease sale.*®* These parcels fall
within or adjacent to potential Areas of Critical Environmental Concern (ACECs) being considered for
designation through the ongoing Tres Rios ACEC RMP Amendment and associated Environmental
Assessment (DOI-BLM-CO-5010-2016-0018-EA).** Leasing these parcels will have significant negative
impacts on relevant and important values within these potential ACECs and may preclude alternatives
being considered in the Tres Rios ACEC RMP Amendment, including ACEC designation and special
management needed to protect relevant and important values within ACECs. Further, The BLM’s
Determination of NEPA Adequacy is inadequate to analyze the impacts of leasing on or around potential
Areas of Critical Environmental Concern.

i. Stipulations have not been attached to these lease parcels in conformance
with the BLM Tres Rios Field Office, San Juan National Forest Land and
Resource Management Plan Final Environmental Impact Statement.

.....

*11d. at 39, 40, 41 ™~
** 1d. at 39, 40, 41 ",
** See Attachment 3 ’
** http://www.blm.gov/co/st/en/BLM_Information/nepa/TRFO_NEPA/acecs.print.html




The BLM’s DNA for the lease parcels in the February 2017 sale states that, “All lands considered in this
action are open to leasing under the RMP/FEIS, and stipulations have been attached in conformance
with the RMP/FEIS.” (DNA pgs. 4-5). However, stipulations have not been attached to the lease parcels
described below in conformance with the BLM Tres Rios Field Office, San Juan National Forest Land
and Resource Management Plan Final Environmental Impact Statement (Tres Rios RMP/FEIS)
(September 2013).

Parcel 78172 will impact 2 potential Areas of Critical Environmental Concern, Spring Creek and
Disappointment Valley, which are currently being considered for designation through the Tres Rios ACEC
RMP Amendment (see further discussion below).* Disappointment Valley meets the relevance and
importance criteria because it contains two globally imperiled and BLM sensitive rare plant species
(Appendix U, p. U9).*® Spring Creek meets the relevance and importance criteria because it contains
one globally imperiled rare and BLM sensitive plant species and two additional rare plant species
(Appendix U, p. U25).3” BLM lists two Controlled Surface Use (CSU) stipulations to protect sensitive
plants (including Gypsum Valley cat-eye) and Gypsum soils, that it states will be applied to protect the
relevant and important values in these two ACECs (Tres Rios RMP/FEIS, Appendix U pp. U9-U10, and p.
U25).® However, no stipulations have been applied to parcel 78172, despite the presence of potential
occurrences of the globally imperiled Gypsum Valley cateye within the parcel boundaries.* BLM should
at a minimum conduct a survey to determine locations and occurrences of rare plant species. Contrary
to BLM'’s assertion in the DNA, stipulations have not been attached to these parcels in conformance
with the Tres Rios RMP/EIS, and the DNA is therefore inadequate.

C. Parcels in the designated Gypsum Valley Area of Critical Environmental Concern and
habitat for the globally imperiled Gypsum Valley cateye

Parcel 78171 should be deferred from the lease sale. This parcel is in the designated Gypsum Valley
Area of Critical Environmental Concern and contains known occurrences of the globally imperiled
Gypsum Valley cateye.”® Leasing this parcel will have significant negative impacts on this designated
ACEC and on the globally critically imperiled Gypsum Valley cateye. The BLM’s Determination of NEPA
Adequacy is inadequate to analyze the impacts of leasing on the Designated Gypsum Valley Area of
Critical Environmental Concern and occurrences of the globally imperiled Gypsum Valley cateye. The
designated Gypsum Valley Area of Critical Environmental Concern is a unique and sensitive place. -2
Leasing this parcel will have significant negative impacts on this designated ACEC and on the globally
critically imperiled Gypsum Valley cateye. ‘g : "3

*1d.at3 -0
*1d. at 19
*1d. at 19
*1d. at 19 5 =5
*1d. at4
*° Colorado Natural Heritage Program, Colorado State University. 2014 (November 25th). Colorado Natural

Heritage Program Element Occurrence Polygons for rare and imperiled species, subspecies, and unique natural
communities in Colorado (SENSITIVE DATA!). The Colorado Natural Heritage Program, Colorado State University,

Ft. Collins, CO, USA.
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The BLM’s DNA for the lease parcels in the February 2017 sale states that, “All lands considered in this
action are open to leasing under the RMP/FEIS, and stipulations have been attached in conformance
with the RMP/FEIS.” (DNA pgs. 4-5). However, stipulations have not been attached to lease parcel
78171 in conformance with the BLM Tres Rios Field Office, San Juan National Forest Land and
Resource Management Plan Final Environmental Impact Statement (Tres Rios RMP/FEIS)
(September 2013) to protect known occurrences of the Gypsum Valley cateye.

An EA or EIS is required prior to authorizing oil and gas leasing in the designated Gypsum Valley
Area of Critical Environmental Concern.

D. Parcels in the Dry Creek Basin and Jim Olterman/Lone Cone State Wildlife Areas

The BLM should defer parcels within State Wildlife Areas. Parcels 78167, 78168, 78162, 78163, 78164
overlap with the Dry Creek Basin State Wildlife Area. Leasing these parcels will result in significant
negative impacts on these State Wildlife Areas and the wildlife and other resources these areas were
designated to protect. The BLM’s Determination of NEPA Adequacy in inadequate to analyze the
impacts of leasing on the Jim Olterman/Lone Cone State Wildlife Area and the Dry Creek Basin State
Wildlife Area.

An adequate analysis of impacts of leasing these parcels within State Wildlife areas requires full
consideration of all of the information on resource values and potential impacts of oil and gas leasing
within these State Wildlife Areas, provided to BLM by Colorado Parks and Wildlife. In order to
adequately mitigate impacts to insignificance, BLM must apply all lease stipulations and other protective
measures recommended by Colorado Parks and Wildlife to the leases that overlap with these two State
Wildlife Areas. These leases should be deferred pending full consideration of all information provided to
BLM by Colorado Parks and Wildlife relevant to determining impacts of leasing on State Wildlife Areas
and the resources within State Wildlife Areas, and until BLM has applied the lease stipulations and other
protective measures recommended by Colorado Parks and Wildlife to the lease parcels, or completed an
Environmental Impact Statement that disclosed the significant negative impacts that will result from
leasing these parcels without the lease stipulations and other protective measures recommended by
Colorado Parks and Wildlife. Please consider all of the information in Colorado Parks and

Wildlife’s Scoping Comments on the BLM February 2017 Lease Sale, and in any subsequent comments
submitted to BLM by Colorado Parks and Wildlife on the proposed lease sale.

1. BLM must defer parcels in areas being considered for closure to oil and gas leasing

and/or new lease stipulations, through ongoing Resource Management Plan Amendment

Processes, until the RMP Amendments are finalized

P

A. NEPA requires that BLM avoid taking actions that will limit the choice of alternativgg;‘and”
prejudice the ultimate decision in ongoing RMP revision processes = ' :

™~



The National Environmental Policy Act, which provides that: (a) Until an agency issues a record of
decision as provided in Sec. 1505.2 (except as provided in paragraph (c) of this section), no action
concerning the proposal shall be taken which would:

1. Have an adverse environmental impact; or
2. Limit the choice of reasonable alternatives.

(c) While work on a required program environmental impact statement is in progress and the action is
not covered by an existing program statement, agencies shall not undertake in the interim any major 1.
sy e 18

Federal action covered by the program which may significantly affect the quality of the human ;. ©wno
environment unless such action: :

1. Is justified independently of the program;

2. Is itself accompanied by an adequate environmental impact statement; and ot

3. Will not prejudice the ultimate decision on the program. Interim action prejudices the 4
ultimate decision on the program when it tends to determine subsequent development or limit'::
alternatives.

40 C.F.R. § 1506.1 (emphases added). While the agency has discretion in determining where this
standard applies, approving lease of the parcels at issue here will limit the choice of alternatives and
prejudice the ultimate decisions in two ongoing RMP revision processes, the Gunnison Sage-Grouse
Rangewide Resource Management Plan Amendment Process, and the Tres Rios ACEC Resource
Management Plan Amendment Process.

B. BLM must defer parcels within the decision area for the ongoing Gunnison sage-grouse
Resource Management Plan Amendment

The Bureau of Land Management initiated a process to amend all of the Resource Management Plans
within the range of the Gunnison sage-grouse, including the Tres Rios RMP, through a Gunnison Sage-
Grouse Rangewide Plan Amendment (GRPA). The BLM recently issued the draft Gunnison Sage-Grouse
Rangewide Plan Amendment and Environmental Impact Statement (draft GRPA).*' The Amendment
was initiated in response to the USFWS 2014 decision to list the Gunnison sage-grouse as a threatened
species under the Endangered Species Act. The USFWS listing decision identified the lack of adequate
regulatory mechanisms in BLM Resource Management Plans as a major threat that contributed to the
need for the Gunnison sage-grouse to be protected as threatened under the ESA. The purpose of the
GRPA is to analyze the addition of conservation measures to existing BLM RMPs, including the Tres Rios
RMP, in order to put adequate regulatory mechanisms to conserve Gunnison sage-grouse on public
lands.

** https://eplanning.blm.gov/epl-front-
office/eplanning/planAndProjectSite.do?methodName=renderDefaultPlanOrProjectSite&project|d=39681&dctmld
=0b0003e88073b43a
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Leasing and subsequent development of all of parcels 78167, 78168, 78169, 78170, 78162, 78163, and
78164 will occur on or impact lands within the decision area for the GRPA, which includes non-habitat

within 4 miles of a lek. Parcel 78167 includes roughly 86 acres of land within 4 miles of a lek. All seven
of the parcels listed are in a location where some potential access roads bisect 0.6 mile buffers around
leks, and where all potential access roads bisect occupied critical habitat and areas within 1.9 miles of

leks. Thus, all seven parcels will impact lands within the decision area for the GRPA.

Further, the alternatives in the Draft Gunnison Sage-Grouse Rangewide Plan Amendment (draft GRPA)
include a variety of protections for Gunnison sage-grouse from oil and gas development that would
apply to the lands proposed for lease. For example, the plan considers: 1) closing occupied habitat to
fluid mineral leasing (Alternative B, pp. 2-166 - 2-167), or applying a No Surface Occupancy stipulation to
occupied habitat (Alternative C and Sub-Alternative D2, pp. 2-166-2-167), 2) implementing seasonal
closures for motorized routes in occupied habitat (Alternative B, pp. 2-143 - 2-144) or in occupied
habitat where a conflict has been identified (Alternative C and Sub-Alternative D2, pp. 2-143 - 2-144), 3)
requiring a Master Development Plan in lieu of Application for Permit to Drill (APD) by APD processing
for all but wildcat wells (Alternative B — in nonhabitat areas where activities have the potential to be
disruptive to Gunnison sage-grouse, Alternative C and Sub-Alternative D2 —in occupied habitat; pp. 2-
168 — 2-169), 4) prohibiting the siting of pipeline compressors (Alternative B — in nonhabitat areas where
activities have the potential to be disruptive to Gunnison sage-grouse, Alternative C and Sub-Alternative
D2 —in occupied habitat; pp. 2-169 - 2-170), 5) prohibiting surface disturbance within four miles of a lek
(Alternative B, p. 2-183), and 6) designating all BLM administered surface lands within Gunnison sage-
grouse habitat as an Area of Critical Environmental Concern (Alternative B, p. 2-190). Leasing these
parcels would foreclose these management alternatives necessary to achieve the purpose and need of
the GRPA, protect the San Miguel Basin population of Gunnison sage-grouse from significant negative
impacts, and to conserve and recover Gunnison sage-grouse.

Leasing these parcels will undermine the ongoing RMP revision by foreclosing management alternatives
currently under consideration that may be critical to the persistence of the San Miguel Basin population
of Gunnison sage-grouse, and ultimately to achieving the goal of reaching a point where Gunnison sage-
grouse is recovered and Endangered Species Act listing is no longer needed. Leasing these parcelsisa (1.,

{ wesoa | H
major federal action which will have a significant adverse impact on Gunnison sage-grouse, and will @«

LY

determine subsequent development of occupied critical Gunnison sage-grouse habitat. Thus, leagj?]g :;},

these parcels will limit the choice of alternatives and prejudice the ultimate decision in the ongoirigf
Gunnison Sage-Grouse RMP Amendment, and the parcels should be deferred from the February 2017 6il—

Y T

and gas lease sale, in order to allow for additional review of appropriate protections for Gunnison}gége-{s:x e
- (652 n Ras

T

grouse habitat from oil and gas development through the GRPA process. — Il

Protesters observed how the BLM managed lands while amending RMPs to increase protections ffSr"thefi"‘"*‘ "
greater sage-grouse. This precedent of widespread lease deferrals for Greater sage grouse should be
followed for actions that will impact the Gunnison sage-grouse. Moving forward with leasing in

Gunnison sage-grouse habitat while multiple planning processes are underway that will determine the
future management of Gunnison sage-grouse habitat is one thing, but to decide that one special status
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species warrants deferrals and one doesn't---especially when those two species clearly require similar
habitat needs--- is clearly arbitrary and capricious.

C. The BLM must defer parcels being considered for designation as Areas of Critical
Environmental Concern through the ongoing Tres Rios ACEC RMP Amendment

Parcels 78172, 78173, 78167 and 78168 are within or around potential Areas of Critical Environmental
Concern being considered for designation through the ongoing Tres Rios ACEC RMP Amendment and
associated Environmental Assessment (DOI—BLM—CO—SOlO—2016—0018—EA).42 Leasing of these parcels
undermines efforts made to try to avoid the need to protest and to respect the BLM’s own planning
efforts and those Protestors have made to thoughtfully submit ACEC proposals. Even if a lease sale
parcel does not directly overlap with a proposed ACEC boundary, leasing these parcels could preclude
final boundary determinations and result in cumulative impacts within the proposed boundary. These
parcels should be deferred from the February 2017 oil and gas lease sale.

We are dedicated to conserving public lands resources and values in southwest Colorado, including
specifically those resources and values that meet the relevance and importance criteria for ACEC
designation. We engaged throughout the Tres Rios RMP revision, nominated ACECs and advocated for
their designation. In addition to being prioritized in the Federal Land Policy and Management Act,
ACECs are a critical administrative designation to promote and provide for sound stewardship of
valuable and vulnerable public lands resources. We are glad to see BLM moving forward with addressing
ACEC designation in the Tres Rios Field Office, which is a necessary step to rectify failures in the Tres
Rios RMP, and also presents an important opportunity to assess areas with relevant and important,
values across the field office and put necessary administrative management in place to protect thage
values.

The 2015 Tres Rios RMP failed to comply with FLPMA and agency policy by failing to consider o
designating ACECs that were found to meet the relevance and importance criteria. As noted in the-fres -

Rios Proposed RMP, all areas which meet the relevance and importance criteria “must be identified as '’
potential ACECs and fully considered for designation and management in resource management - Z9F
planning.” BLM Manual 1613 at .21. If an area is not to be designated, the analysis supporting the . ' -
conclusion “must be incorporated into the plan and associated environmental document.” Ibid.

The Draft San Juan Land Management Plan evaluated 22 areas as potential ACECs and found 11 areas
met the relevance and importance criteria. Of those 11 areas, only four were evaluated for designation
in the range of alternatives for the draft plan (Draft LRMP, Appendix U, p. 2). This clearly did not comply
with FLPMA’s requirement to prioritize designation of ACECs or Manual 1613’s requirement to fully
consider for designation all areas that meet the relevance and importance criteria. The Proposed RMP
included updated relevance and importance findings for the 22 potential ACECs, finding that 19 of them
meet the relevance and importance criteria. (Tres Rios Proposed RMP at Appendix U, Table U.1.)
However, the Proposed RMP noted that the 15 areas which meet the relevance and importance criteria
but were not evaluated for designation in the Draft LRMP and could not be evaluated or designated in

= http://www.blm.gov/co/st/en/BLM_Information/nepa/TRFO_NEPA/acecs.print.html
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the Proposed RMP without supplemental NEPA analysis. Therefore, the PRMP states: “To correct this
oversight, the BLM will consider these potential ACECs in a future plan amendment.” Tres Rios Proposed
RMP at Appendix U, p. 4. This is the purpose and need for the current amendment to the Tres Rios
RMP.*

The parcels at issue here overlap with nominated ACECs that BLM is currently evaluating and
considering for designation through the Tres Rios RMP Amendment. We are engaging in the Tres Rios
RMP Amendment Process and have a long-standing interest in the designation of the potential ACECs
being evaluated through the Tres Rios RMP Amendment. These parcels should be deferred pending
completion of the Tres Rios ACEC Amendment, and full consideration of all of the information included
in our scoping comments on the Tres Rios ACEC Amendment.

Lease Parcel 78172 has significant overlap with 2 of the 15 nominated ACECs that BLM found met the
relevance and importance criteria but that were not evaluated for designation in the draft or proposed
RMP, and that are therefore now being considered for designation through the Tres Rios ACEC RMP
Amendment, Spring Creek and Disappointment Valley (Tres Rios RMP/FEIS, Appendix U).44 This parcel is
proposed for lease without any stipulations that are aimed at protecting the relevant and important
values identified in the potential Spring Creek and Disappointment Valley ACECs from negative impacts
of oil and gas drilling.”> Disappointment Valley meets the relevance and importance criteria because it
contains two globally imperiled and BLM sensitive rare plant species (Appendix U, p. U9).*® Spring
Creek meets the relevance and importance criteria because it contains one globally imperiled rare and
BLM sensitive plant species and two additional rare plant species (Appendix U, p. U25).* BLM lists two
CSU stipulations to protect sensitive plants (including Gypsum Valley cat-eye) and Gypsum soils, that it
states will be applied to protect the relevant and important values in these two ACECs (Tres Rios
RMP/FEIS, Appendix U pp. U9-U10, and p. U25).*® However, neither of these lease stipulations have
been applied to parcel 78172%, despite the presence of a known occurrence of the globally imperiled
Gypsum Valley cateye within the parcel boundaries.”® Issuing oil and gas leases in these two potential
ACECs may preclude ACEC designation and/or management prescriptions to protect the relevant and
important values within these potential ACECs, particularly given that the parcels are proposed for lease
without lease stipulations necessary to protect the relevant and important values within these two
potential ACECs.

Lease parcels 78167 and 78168 have small areas of overlap with the potential Dry Creek Basin Area of
Critical Environmental Concern, one of the 15 nominated ACECs that BLM found met the relevance and

http //www.blm.gov/style/medialib/blm/co/field_offices/san_juan_public_lands/land_use plannmg/acec docs

Par 71682.File.dat/App_U_ACEC_FINAL.pdf e
*1d. at 55 b
http ://www.blm.gov/style/medialib/blm/co/programs/oil_and_gas/Lease_Sale/2017/february.Par.58526. Frle da oy B2

t/TRFO-DNA-Comment-Period.pdf 2

i
B fas ( 3 i

*1d. at 55 (S o e
“’1d. at 55 . b
*1d. at 55
*1d. at 57 o
01d. at 4 ]
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importance criteria but that were not evaluated for designation in the draft or proposed Tres Rios RMP,
and that are therefore now being considered for designation through the Tres Rios ACEC RMP
Amendment (Tres Rios RMP/FEIS, Appendix U).>* While the areas of overlap are small, the primary
purpose of this nominated ACEC is to protect the San Miguel Basin population of Gunnison sage-grouse.
Oil and gas leasing and subsequent development on parcels 78167, 78168, 78169, 78170, 78162, 78163,
and 78164 will have significant negative impacts on the San Miguel Basin population of Gunnison sage-
grouse (discussed in detail in section IV, A above), and thus on the relevant and important values within
this potential ACEC. It is important to note that potential access routes for the parcel bisect the
potential Dry Creek Basin ACEC and that traffic on these routes will have significant negative impacts on
Gunnison sage-grouse (see further discussion in section IV, A above). In addition, a landscape level
assessment of ACEC criteria for the Dry Creek Basin potential ACEC found that the potential Dry Creek
Basin ACEC has a relatively high level of ecological connectivity compared with public lands across the
West. Leasing of the proposed parcels will result in development of oil and gas wells and associated
infrastructure directly adjacent to the potential ACEC, and between patches of occupied critical
Gunnison sage-grouse habitat, which will is likely to significantly reduce the landscape-scale ecological
connectivity of the lands within the potential ACEC. Landscape scale ecological connectivity is a relevant
and important value within this ACEC, because it is a resource for the threatened Gunnison sage-grouse,
and an important natural process. Leasing these parcels may preclude ACEC designation and/or
management prescriptions necessary to protect the relevant and important values within the potential
ACEC, including but not limited to the San Miguel Basin population of Gunnison sage-grouse and the
landscape-scale ecological connectivity of the lands within the potential ACEC. These parcels should be
deferred from the lease sale until the Tres Rios RMP ACEC Amendment is completed.

Lease parcel 78173 is within an ACEC we proposed in our scoping comments on the Tres Rios ACEC RMP
Amendment.** As described in our comments, the proposed “Navajo River” ACEC is comprised of slopes
and rims of the Navajo River Canyon, giving it outstanding scenic values. It also neighbors roughly a
dozen private ranch conservation easements that were acquired over the span of 15 years by the Great
Outdoors Colorado’s Navajo Watershed Project. Because drilling and development might compromise
the ACEC qualities of the area, and would interfere with conservation protections already in place, we
ask that BLM defer leasing Parcel 78173 until it evaluates our Navajo River ACEC proposal through the
RMP Amendment process.

It is completely inappropriate for BLM to issue oil and gas leases in these potential ACECs that are being
considered for designation in an ongoing RMP amendment process, particularly without lease

stipulations to protect the relevant and important values in the potential ACECs (see further discussion .
under section 1V, B above). The BLM Manual requires BLM to provide temporary management to ‘
protect resource values within nominated ACECs until they are considered for designation througt,ji;é
planning process (BLM Manual 1613, Areas of Critical Environmental Concern (part .21 (E)). Tres
Rios BLM committed to providing temporary (interim) management to protect these potential.
ACECs from significant resource value degradation until a plan amendment considering them for

1 |d at 55
2 see Attachment 4
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designation is completed.”® BLM should not lease these parcels without adequate lease stipulations
to protect relevant and important values prior to completion of the Tres Rios ACEC RMP
Amendment Process.

Leasing these parcels will undermine the ongoing RMP revision by foreclosing management alternatives
currently under consideration, including ACEC designation and management prescriptions needed to
protect the relevant and important values within these ACECs. Leasing these parcels is a major federal
action that will have a significant adverse impact on the relevant and important values within these
potential ACECs, and will determine subsequent development of lands within these potential ACECs.
Thus, leasing these parcels will limit the choice of alternatives and prejudice the ultimate decision in the
ongoing Tres Rios ACEC RMP Amendment, and the parcels should be deferred from the February 2017
oil and gas lease sale, in order to allow for additional review of appropriate protections for relevant and
important values within these potential ACECs, and in order to allow BLM to meet its obligations to: 1)
prioritize designation of ACECs, and 2) to fully consider designation of nominated ACECs that meet the
relevance and importance criteria. Failing to consider and analyze the impacts (both direct and
cumulative) of leasing parcels within and around proposed or designated ACEC is arbitrary, capricious,
and unlawful.

V. BLM IS VIOLATING THE ENDANGERED SPECIES ACT

A. The BLM must consult with the U.S. Fish and Wildlife Service prior to authorizing oil and
gas drilling that will negatively impact Gunnison sage-grouse, and designated critical
habitat.

The Gunnison sage-grouse is protected as a threatened species under the Endangered Species Act. The
proposed leasing of parcels 78167, 78168, 78169, 78170, 78162, 78163, and 78164 is a federal action
that may adversely affect Gunnison sage-grouse and result in adverse modification of designated critical
habitat. The BLM must consult with the U.S. Fish and Wildlife Service prior to leasing these parcels for
oil and gas development.

Authorizing leasing of the proposed parcels constitutes and agency “action” and the “action area” is all
areas that will be affected directly or indirectly by the action, including all Gunnison sage-grouse habitat
that may be impacted directly or indirectly by oil and gas development on the proposed parcels. The
definition of agency “action” is broad and includes “all activities or programs of any kind authorized,
funded, or carried out, in whole or in part, by Federal agencies,” including programmatic actions.

o

Likewise, the “action area” includes “all areas to be affected directly or indirectly by the Federal aéﬁion

and not merely the immediate area involved in the action.”* <

53’http://www.blm.gov/style/medialib/blm/wo/PIanning_and_RenewabIe_Resources/colorado.Par.78826.Fi‘_zlfe‘;pdf(/_, ;;-f
Tres_Rios_ RMP_Protest_Report_(February_6, 2015).pdf W
> 50 C.F.R. § 402.02

*d.
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The requirements of Section 7 of the ESA are only fulfilled by an agency’s satisfaction of the consultation
process that are set forth in the implementing regulations, and only after the agency lawfully complies
with these requirements may an action that “may affect” a protected species go forward.>® The Court in
Sierra Club v. United States DOE, 255 F.Supp.2d 1177 (D. Colo. 2002) found that Section 7 requires
agencies to consider all related impacts. /d. at 1188 citing Conner v. Burford, 848 F.2d 1441, 1453-54 (9th
Cir.1988) (requiring ESA consultation to address not only oil and gas leases, but also future exploration
and development).

The action agency must initially prepare a biological assessment (BA) to “evaluate the potential effects
of the proposed action” on listed species.”’ If the action agency concludes that the proposed action is
“not likely to adversely affect” a listed species that occurs in the action area, the Service must concur in
writing with this determination.?® If the Service concurs in this determination, then formal consultation
is not required.” If the Service’s concurrence in a “not likely to adversely affect” finding is inconsistent
with the best available data, however, any such concurrence must be set aside.®®

If the action agency concludes that an action is “likely to adversely affect” listed species or critical
habitat, it must enter into “formal consultation” with the Service.*" The threshold for triggering the
formal consultation requirement is “very low;” indeed, “any possible effect ... triggers formal
consultation requirements.”®

Formal consultation commences with the action agency’s written request for consultation and
concludes with the Service’s issuance of a “biological opinion.”® The biological opinion states the
Service’s opinion as to whether the effects of the action are “likely to jeopardize the continued existence
of listed species or result in the destruction or adverse modification of critical habitat.”® When
conducting formal consultation, the Service and the action agency must evaluate the “effects of the
action,” including all direct and indirect effects of the proposed action, plus the effects of actions that
are interrelated or interdependent, added to all existing environmental conditions — that is, the

“environmental baseline.”®

The environmental baseline includes the past and present impacts of all
Federal, state, and private actions and other human activities in the action area....”% The effects of the

action must be considered together with “cumulative effects,” which are “those effects of future State

*® pac. Rivers Council v. Thomas, 30 F.3d 1050, 1055-57 (9th Cir. 1994)

50 C.F.R. § 402.12

Id. §§ 402.13(a) and 402.14(b)

Id. § 402.13(a)

See id. § 402.14(g)(8); 5 U.S.C. § 706(2)

50 C.F.R. §§ 402.12(k), 402.14(a)

See Interagency Cooperation Under the Endangered Species Act, 51 Fed. Reg. 19,926 (June 3 1996).
50 C.F.R. § 402.02

Id. § 402.14(g)(4). To “jeopardize the continued existence of” means “to engage in an action that reasonably
would be expected, directly or indirectly, to reduce appreciably the likelihood of both the survival and recovery of
a listed species in the wild by reducing the reproduction, numbers, or distribution of that species.” Id. § 402.02.
® Id. §§ 402.14 and 402.02

* 1d.

57
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59
60
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or private activities, not involving Federal activities, that are reasonably certain to occur within the
n67

action area of the Federal action subject to consultation.
If the Service concludes in a Biological Opinion that jeopardy is likely to occur, it must prescribe
“reasonable and prudent alternatives” to avoid jeopardy.® If the Service concludes that a project is not
likely to jeopardize listed species, it must nevertheless provide an incidental take statement (ITS) with
the biological opinion, specifying the amount or extent of take that is incidental to the action (but which
would otherwise be prohibited under Section 9 of the ESA), “reasonable and prudent measures” (RPMs)
necessary or appropriate to minimize such take, and the “terms and conditions” that must be complied
with by the action agency to implement any reasonable and prudent measures.”

The ESA requires federal agencies to use the best scientific and commercial data available when
consulting about whether federal actions may jeopardize listed species or adversely modify critical
habitat.” Accordingly, an action agency must “provide the Service with the best scientific and
commercial data available or which can be obtained during the consultation for an adequate review of

"M |ikewise, “[i]n formulating

the effects that an action may have upon listed species of critical habitat.
its biological opinion...the Service will use the best scientific and commercial data available.””* However,
if the action agency failed “to discuss information that would undercut the opinion’s conclusions,” the

biological opinion is legally flawed, and the ITS will not insulate the agency from ESA Section 9 liability.”

BLM is in violation of the ESA by failing to consult on the impacts of both leasing and “future exploration
and development.” Burford, 848 F.2d at 1453-54. The BLM must consult with the U.S. Fish and Wildlife
Service prior to authorizing leasing of parcels 78167, 78168, 78169, 78170, 78162, 78163, and 78164.

V. BLM IS IGNORING THE INPUT OF STATE AND FEDERAL AGENCIES

Both State and Federal wildlife agencies, and local municipalities oppose the leasing of the protested
parcels. The United States Fish and Wildlife Service commented that:

Due to the potential for indirect impacts to GUSG in the San Miguel population, we
recommend deferral of parcels adjacent to occupied critical habitat (e.g., parcels 7795,
7797, 7798) until the BLM GUSG plan amendment process is fin ished. It is possible that
GUSG protections will be identified in the plan amendment that are not currently
contained within the Tres Rios Resource Management Plan (RMP), and, therefore, not
currently applied to any parcels currently under consideration for leasing. This could
include protections related to indirect, disruptive effects from oil and gas activity ~»
conducted outside of GUSG occupied habitat. :

* d.

8 1d. § 402.14(h)(3).

% 16 U.S.C. § 1536(b)(4); 50 C.F.R. § 402.14(i).
7 See 16 U.S.C. § 1536(a)(2).

150 C.F.R. § 402.14(d). w  aegl
2 1d. § 402.14(g)(8). -~ zQF
7 See Ctr. for Biological Diversity v. BLM (“CBD”), 698 F.3d 1101, 1127-28 (9th Cir. 2012).
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We recommend that BLM consider requiring a Master Leasing Plan for parcels near
GUSG occupied habitat to address noise, increased truck traffic, new access roads, and
other associated human disturbance. We also recommended that BLM consider limiting
surface disturbance to one well pad per section near habitat occupied by GUSG to
minimize indirect impacts to the species (as is consistent with the rationale contained in
Controlled Surface Use (CSU) stipulation 3.10.2). Colorado Parks and Wildlife's (CPW)
June 8, 2016, comment letter to the BLM made similar comments during the scoping
period for this lease sale. This is the recommended approach for the lease parcels
located between GUSG CH subunits of the San Miguel population unless they are
deferred or otherwise protected with a No Surface Occupancy (NSO) stipulation.

Our review of this proposed lease sale has highlighted the need to adequately address
the potential indirect effects to GUSG from activities outside of their occupied habitat in
the GUSG RMP Amendment.

FWS DNA Comments. Colorado Parks and Wildlife echoed this sentiment, commenting that:

High density development of lands adjacent to Dry Creek Basin SWA could have
detrimental impacts to the SWA and what it provides in the way of GUSG habitat, big
game migration corridors, and big game wintering areas. CPW recommends that parcels
7795 and 7797 be deferred until completion of the BLM’s GUSG Range-wide RMP/EIS
(see Attachment 1). In addition, we remain concerned about indirect disturbance to
GUSG from drilling operations and the increased noise and disturbance associated with
increased truck traffic on existing and potential new roads through GUSG habitat to
access parcels 7795, 7797, 7798, 7799, 7801, 7802, and 7805. This issue is not addressed
in the existing LRMP or through existing stipulations.

CPW DNA Comments. Further, San Miguel County filed comments critical of BLM’s leasing decision as
lacking adequate and necessary stipulations and contrary to sound wildlife management practices.
BLM’s disregard of these agencies concerns highlights the arbitrary and capricious nature of this leasing
decision.

VI. BLM HAS FAILED TO COMPLY WITH THE FREEDOM OF INFORMATION ACT

Rocky Mountain Wild submitted a FOIA request to the BLM on October 20, 2016. FOIA request BLM-
2017-00037/C0O-17-001. To date, BLM has not fully complied with this request. The intent of this
request was to inform our Protest with the information and documents underlying this decision. The
partial initial release contained some incomplete information that caused Protesters concern. For
example, there was an automatic response email to an email sent by Ryan Joyner with the subject “Re:
Tres Rios Feb 2017 Lease Sale Parcel 7797 GUSG Habitat Discovery.” Mr. Joyner’s original email was nort’ o,
contained in the FOIA response and information about “Lease Sale Parcel 7797 GUSG Habitat Dlsccvery”ﬂf(ﬁ
is seemingly absent from the analysis. Until this information and other information currently w1thh¢|d -L- :
from protesters is disclosed, BLM should withdraw the protested parcels. Transparency is the Iync~hp|n {Ao
of our public administrative processes and proceeding with such a controversial decision while in ~

violation of FOIA’s statutory timelines is a critical error.

CONCLUSION
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For the reasons outlined in this protest, the BLM should withdraw the listed parcels from the February
2017 lease sale. Leasing these parcels with a lack of adequate NEPA analysis and non-compliance with
the Endangered Species Act is arbitrary, capricious, and not in accordance with the law. BLM has the
opportunity to come into compliance by granting this protest — otherwise further challenges to this
agency decision may be warranted.

Sincerely,

Matthew Sandler

Staff Attorney

Rocky Mountain Wild

1536 Wynkoop Street, Suite 900
303-704-9760
matt@rockymountainwild.org

On behalf of:

Juli Slivka

Planning Specialist

The Wilderness Society
11050 Pioneer Trail Ste. 202
Truckee, CA 96161

(303) 650-1179

islivka@tws.org

Jimbo Buickerood
Lands and Forest Protection Program Manager
San Juan Citizens Alliance

1309 East Third Avenue #5 "
PO Box 2461 £
Durango, CO 81302 ro

(970) 259-3583 Ext. 2
jimbo@sanjuancitizens.org e

Luke Schafer

West Slope Advocacy Director
Conservation Colorado

529 Yampa Ave

Craig, CO 81625

(970) 824-5241
luke@conservationco.org

Karen Tuddenham
Acting Executive Director
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Sheep Mountain Alliance
220 West Colorado Avenue
PO Box 389
Telluride, CO 81435
(970) 728-3729
| lexi@sheepmountainalliance.org
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